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The Secretary L e e
Interstate Commerce Commissioap : 1004 -0 = Aw

5, 1984. ATOORDATON RO, v '"“‘"
Dear Secretary: DEC & 1984 - 2 AW

Enclosed herewith for filing pursuant to 49 U. §hgagﬁitam&ﬁmgmmmﬁ‘“‘
an Equipment Lease dated as of December 5, 1984 between Heleasco
Twenty-Three, Inc., as Lessor, and Western Fuels Association,

Inc., as Lessee, relating to the lease of 47 Open Top Gondola
Railcars by Western Fuels Association, Inc., and bearing
identifying numbers WFAX 84654 to and including WFAX 84700. The
parties to the enclosed Equipment Lease are:

Western Fuels Association, Inc.
700 Jefferson Building

1225 - 19th Street, N.W.
Washington, DC 20036

and

Heleasco Twenty-Three, Inc. o3
3411 Silverside Road o
Weldin Building, Suite 201 2
Wilmington, Delaware 19810

Please record one of the three enclosed copies of the
Equipment Lease and stamp the other two copies and the two
copies of this letter enclosed herewith with the recordation
date and return such copies to the undersigned in the enclosed
pre-addressed, stamped envelope. A check in the amount of $30
is enclosed in payment of the applicable recording fee.

Very Truly Yours,

WESTERN FUELS ASSOCIATION, INC.

@ﬂ#ﬂﬁmy/

Marfager of Finance and
Administration




Fnterstate €ommerce Conmigsion 12/6/84
Washington, B.E. 20423

OFFICE OF THE SECRETARY

Robert P. Norrgard
Western Fuels Assoclation 1}

700 Jefferson Pullding
1225 19th St. N.W.

Washington,D.C. 20036

Dear
€ sip:

The enclosed document {s) was recorded pursuant to the provi-
sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.

11303, on 12/6/81% at  19.35am and assigned re-

recordation number (s). 14495 g 14495-A

Sincerely yours,

o L0 ARl
- T 7

Secretary 2,

Enclosure (s)

SE-30
(7/79)
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EQUIPMENT LEASE
- BETWEEN

HELEASCO TWENTY-THREE, INC.

Lessor
and

WESTERN FUELS ASSOCIATION, INC.

Lessee

Dated as of December 5, 1984

(Three Locomotives Manufactured by Morrison-
Knudson, 136 Rapid PDischarge Hopper Cars and

47 Open Top Gondola Cars Manufactured by Orther
Freight Car Company, and Certain Mining Equipment)
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e ‘ . EQUIPMENT LEASE

THIS EQUIPMENT LEASE ("Lease") dated as of December 5, 1984,
is between HELEASCO TWENTY-THREE, INC., a Delaware corporation,
(the "Lessor"), and WESTERN FUELS ASSOCIATION, INC., a Wyoming

corporation (the "Lessee").
RECI1TALS:

WHEREAS, the Lessor, the Lessee, and the Wichita Bank for
Cooperatives, a cooperative corporation organizéd under the laws
of the United States of America (the "Note Purchaser"), have
entered into a Participation Agreement (the "Participation
Agreement") dated as of the date hereof providing for the
léveraged iease financing.§f the units of railroad and other
equiﬁﬁent listed on Schedule A hereto (the "Equipment"); -

WHEREAS, the Participation Agreement contemplates that the
Lessor and the Lessee will enter into purchase order assignments
(the "Purchaser Order Assignments") with certain manufacturers or
supplieré (collectively, the "Manufacturers") and will receive
from the Lessee bills of sale in favor of the Lessor wherein the
Ménﬁfactﬂreré and Lessee will séll and deliver to the Lessor
certain units of the Equipment (hereinafter called the "Units"),

all as more particularly described in the Participation

WZEREAS, the Units of Equipment identified on SCHEDULE A

hereto as the "First Delivery Date Equipment" constitutes all of



» »

fhg Units of Equipment which have been accepted by fhe Lessee on
or prior to fﬁe date hereof (the "First Delivery Date");

WHEREAS, the Units of Equipment identified on SCHEDULE A
hereto as the. "Second Delivery Date Equipment" constitutes all of

~—~——. the Units of Equipment which are scheduled to be accepted by the

5\
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éﬁfﬁiﬂ Lessee ‘on or/pedesmse December 19, 1984 (the "Second Delivery
/L,,/Daté" )

) WHEREAS, the Lessor has assigned all of its rights hereunder

/ j%' and in certain related agreements (excepting Excepted Rights in

Collateral, as defined in the Security Agreement as hereinafter
defined) and granted a security.interest in the Equipment to the
Note Purchaser under a Security Agreement to be dated the date
hereof (such agreement being hereinafter called tﬁe "Securityz
Agreement");

WHEREAS, the Lessee desires to lease all the Units of the
Equipment at the rentals and for the terms and upon the
cenditions hereinafter provided;

WHEREAS, capitalized terms used herein which are not

otherwise defined shall have the meanings given to such terms in
the Participation Agreement;

NOW, THEREFORE, in consideration of the premises and of the
rénﬁals to be paid and the covenants hereinafter mentioned to be
kept and performed by the Lessee, the parfies hereto hereby agree

as follows:




SECTICN 1. LEASE AND DELIVERY OF EQUIPMENT.

I.1. Intent to Lease. Subject to the terms and conditions
set forth herein and the Participation Agreement, Lessee hereby
leases from.the Lessor and Lessor hereby lets to the Lessee the
Units of First Delivery Date Equipment, and, upon satisfaction of
all conditions set forth in Section 4.2 of the Participation
égreement the Lessee shall lease from the Lessor and the.Lessor
shall let to the Lessee the Units of Second Delivery Date Equipment,

for the rentals and subject to the terms and conditions herein set

1.2. Certificate of Acceptance. Concurrently with the

execution of this Lease, Lessee shall execute and deliver a
Certificate of Acceptance in substantially the fofm attached
hereto as SCHEDULE B (a "Certificate of Acceptance") and a rental
séhedule ih the form attaéhed hereto as SCHEDULE C (a "Rental
Schedule™") with respect to the First Delivery Date Equipment.
Upon satisfaction of all conditions set forth in Section 4.2 of
the Participaticn Agreement, the Lessee shall execute and deliver
a Certificate of Acceptance and a Rental Schedule with respect to
the Unifs of Second Delivery Date Equipment. The execution and
delivery by the Lessee of a Certificate of Acceptance and Rental
SéheduLe’with respect tb any Units shall be considered as a
supplemnent to this Lease and conclusively establishes that, as
between the Lessor and the Lessee, but without limiting or other-
wise affecting the Lessee's or the Lessor's rights, if any,
against the Manufacturer or supplier of any of such Units or

components of such Units, such Units are acceptable to and accepted




by the_ Lessee under this Lease, notwithstanding any defect with

respect to design, manufacture, condition or in any other respect,
and that éuch Units are in good condition and appear to conform to
the specifiéations applicable thereto. By execution and delivery
of a Certificate of Acceptance by the Lessee, the Lessee represents
that it has no knowledge of any such defect in the Units identified

therein.

SECTION 2. RENTALS AND PAYMENT DATES.

2.1. Rent for Units. The rental payments due from the

Lessee under this Lease shall be classified as "Fixed Rental", or
"Interim Rental" or "Supplemental Rent" as defined in Section 5.3
hereof. "Interim Rental" shall mean the rental péyment due ffom
Lessee under this Lease for use of all Units for the period
commencing on the date of execution of a Certificate of
Acceptance and Rental Schedule relating to such Units and ending
on the date prior to the Basic Term Commencement Date (the
"Interim Period"). "Fixed Rental" shall mean all rental payments
due from the Lessee under this Lease, for the use of the Units
for the ﬁeriod commencing on the Basic Term Commencement Date and
ending on the termination of this Lease. Payments of Fixed
Réﬁtal, -nterim Rent and Supplemental Rent are sometimes referred
to herein, collectively, as payments of "Rental."
(a) Interim Rental shall be due and payable on
December 31, 1984 in an amount equal to the product obtained

by multiplying (i) the daily equivalent of 11.25% per annum

1S
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(calculated on a 365 day year basis), by (ii) the)bewmesewnlis

5;t of all Equipment hereunder.
- (b) Fixed Rental for the Géup A Units shall be payable

in two hundred forty (240) monthly installments, payable in
advance on the first day of each month of each year through
and including 2004, commencing with January 1, 1985. Fixed
Rental for the Group B Units shall be payable in ninéty—six
(96)'monthly installments, payable in advance on the first
day of each month of each year through and including 1992,
commencing with January 1, 1985. The base rental rate for
use in calculating the monthly payments of Fixed Rental
("Base Rent") shall, subject to adjustment pursuant to
Section 2.1(c), be equal to the following lease rate factors
(the "Lease Rate Facpors"): for the Group A Units, a Lease
Rate Factor equal to.b.930967% of the Equipment Cost of the
‘éroup A Units subject to this Lease (which does not include
Ecuipment Cost with respect to any Group A Units with respect
to which this Lease has then previously been terminated by
reason of a Casualty Occurrence or Early Termination with
resﬁect to such Unit as respectively provided in Section 10.6
ard 17.5 hereof); and, for the Group B Units, a Lease Rate
Factor eégual to 1.33756% of the Egquipment Cost of such Units
(which does not include Egquipment Cost with respect to any
Group B Unit with respect to which this Lease has then .
previously been terminated by reason of a Casualty Occurrence
cr Early Termination with respect te such Unit as respectively

provided in Sections 10.6 and 17.5 hereof).



Notwithstanding the foregoing and recognizing the facts

recited in Section 2.1(c¢) and that the interest rate actually
payable on the Notes prior to the Rent Adjustment Date is the
Actueal Rate; the Fixed Rental actually payable on the rent payment
dates on or prior to the Rend Adjustment Date shall be net of the
difference between interest which would be due on such Notes on
eéch such date at the Assumed Rate and the interest in fact due on

such Notes at the Actual Rate.

(c) The Lease Rate Factors set forth in Section 2.1(b)
are based on an assumed debt rate of 13.625% (the Assumed
ate") and on the assumption that Transaction Expenses will
not include any amount payable for counsel fées as described
in the second sentence of the definition of Transaction
Expenses in the Participation Agreement. The Assumed Rate
“will be changed effective on or before Appil 1, 1985, as
provided in Section 2.4 of the Participation Agreement, to a
final interest rate (or two interest rates, one with respect
to debt relating to the Group A Units, as defined in Section
A245, and one with respect to the Group B Units, as defined in
Section 2.5) (the "Final Interest Rate(s)"), and such counsel
fees will be payable. Provided that such counsel fees have
been invoiced prior to the effective date of the Final
.Interest Rate(s) as set forth in the Participation Agreement
(the "Rent Adjustment Date"), the Lessor, acting in good
faith, shall recalculate the Lease Rate Factors set forth in

Section 2.1(b), which recalculated Lease Rate Factors will be



the Lease Rate Factors effective as of the Rent Adjustment

Date, in order to provide the Lessor with the same after-tax
cash.fiows and after-tax yields ("Economic Return") as are
reflecfed in the Lease Rate Factors set forth in Section
2.1(b) in light of the actual amount of counsel fees absorbed
by Lessor and the Final Interest Rate; provided that the
Lease Rate Factors as recalculated will in any event result
in payment of Fixed Rentals sufficient to pay each install-
ment of principal of, and interest at the Final Interest
Rate(s) on, the Notes when due without acceleration. Except
as provided above, such recalculation shaii be based upon the
same assumptions and methods of calculation utilized by
Lessor in calculating the Lease Rate Factors.set forth in
Section 2.1(b). On or before the Rent Adjustment Date, the

Lessor and Lessee will execute and deliver new Rental Schedules

“Teflecting

2.2. Rent

the recalculated Lease Rate Factors. .

Payment Dates. The "Basic Term Commencement

Date" hereunder
of Fixed Rental
January I, 1985

payable monthly

shall be January 1, 1985. The first installment
with respect to the Units shall be payable on
and further installments of Fixed Rental shall be

on the first day of each month thereafter with

tﬁé,final installment payable on December 1, 2004. If any rent

payment date is
payable on-such

Bu

n

iness Day.

not a Business Day, the rent payment otherwise

date shall be payable on the next succeeding




2,3. Place and Manner of Rent Payment. The payments of

Rental- and all other amounts payable hereunder by the Lessee
shall be paid to the Lessor by wire transfer of Federal Funds to
an account éf»the Lessor at such bank as the Lessor shall direct
in writing; provided that until Lessee shall have received notice
to the contrary from Note Purchaser, the Lessee shall make such
?éyments to Note Purchaser by wire transfer and to such account
‘as ‘may be designated from time to time in writing delivered by
the Note Purchaser to the Lessee.

2.4. Net Lease. This Lease is a net lease and the Lessee's
obligation to pay all Fixed Rental, Interim Rental and
Supplemental Rent and other amounts payable hereunder shall be
absolute and unconditional under any and all circﬁmstances ana,
without limiting the generality of the foregoing, the Lessee
shall not be entitled to any abatement of Rental, rent or
reduction thereof or setoff against rent,. including,. but not.
limited to, abatements, reductions or setoffs due to any present
or future claims of the Lessee against the Lessor under this
Lease or otherwise or against the Note Purchaser or against any
other Pérson whatsoever; nor, except as otherwise expressly
provided herein, shall this Lease terminate, or the respective
obliqations of the Lessor or the Lessee be otherwise affected, by
reason or any defect in or damage to or loss or destruction of

the Units from whatsoever cause, the taking or requisitioning of

3
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5 by condemnation or otherwise, the prohibition of Lessee's
use of the Units, the interference with such use by any Person,

the invalidity or unenforceability or lack of due authorization or




other -infirmity of this Lease, or lack of right, power or authority

of the Lessor to enter into this Lease, or the bankruptcy, reorgani-
zation or.ihsolvency of Lessor or for any other cause whether
similar or dissimilar to the foregoing, any present or future law
to the contrary notwithstanding, it being the intention of the
parties hereto that the Rentals and other amounts payable by the
ﬁ;ssee hereunder shall continue to be payable in all eveﬁts unless
the obligation to pay the same shall be terminated pursuant to
Section 10 hereof, or until, pursuant to Section 12 hereof, the
Units have been returned to the possession of the Lessor (for all
purposes of this Lease the Units shall not be déemed to have been
returnaed to the Lessor's possession until all of the Lessee's .
obligations with respect to the return, transportétion and storage
thereof have been performed). To the extent permitted by applic-
able law, fhe Lessee hereby waives any and all rights which it may
now dave or which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate, cancel, quit or surrender
the lease of the Units except in accordance with the express terms
herecf. Each Rental or other payment made by the Lessee hereunder
shall be.final and the Lessee shall not seek to recover all or any
part of such payment from the Lessor or Note Purchaser; Erqvided,
héWeve;,'nothing contaiﬁed in the Lease shall be construed as a
waiver of the Lessee's righ; to seek, or its entitlement to,
monetary damages or specific performance on account of any failure
cf the Lessor to perform its obligations under this Lease or on

account of any act or the breach of any warranty or representation

0




of, the Lessor so long as Lessee shall continue to make the pay-

ments of Rental and all other payments due hereunder and continue
to perforh its obligations under this Lease.

~

2.5. Term of Lease. The term of this Lease (the "Term")

with respect to any Unit identified as a "Group A" Unit on
SCHEDULE A hereto (the "Group A Units") shall begin upon execution
gy'the Lessee of a Certificate of Acceptance and Rental Schedule
Aidentifying such Unit and, subject to the provisions of Sections
10, 13 and 17 hereocf, shall terminate at midnight, December 31,
2004 (the "Group A Termination Date"), and with respect to any
Unit identified as a "Group B" .Unit on SCHEDULE A hereto (the
"Group B Units") shall begin upon execution by the Lessee of a
Certificate of Acceptance and Rental Schedule ideﬁtifying sucﬁ
Unit and, subject to the provisions of Sections 10, 13 and 17
hereto, shall terminate at midnight, December 31, 1992 (the

"Group B Termination Date"). With respect to any Unit, the "Lease
Commencement Date" means the date of execution by the Lessee of a
Certificate of Acceptance and Rental Schedule identifying such

Unit, and the "Lease Term" means, for any Unit.

SECTION 3. OWNERSHIP AND MARKING OF UNITS.

3.1. Retentiocn of Title. From and after the Lease

Commencement Date for any Unit, the Lessor shall retain full
legzl - title to such Unit notwithstanding the delivery thereof to

and possession and use thereof by the Lessee.




o, 3.2. Identification. From and after the Lease Commencement

Date for any Unit, the Lessee shall, at its own expense, cause

such Unitﬂfo be legibly and permanently labeled by means of a
plate or sténcil in contrasting colors upon each side of such
Unit of the Eguipment in letters not less than one inch in height
as follows:

"Leased from Heleasco Twenty-Three, Inc., as
Owner, and Subject to a Security Interest."

Lessee shall make appropriate changes in such identification and
aéditions thereto as from time to time may be requested in
writing by Lessor or may be required by law in order to protect
the title of the Lessor to the Units, its rights under this
Lease, or the rights of Note Purchaser in this Lease or the
Units. The Lessee will not place the Units in operation or
exercise any control or dominion over the same after the date

hereof until the required legend shall have been so marked on

each side of the Units.

From and after the Lease Commencement Date for any Unit, the
Lessee will cause such Unit to be kept numbered with the identify-
ing nurber set forth in the Certificate of Acceptance (which in
the case of Group A Equipméﬁt shall include road numbers for each
Un;t) for su;h Unit, with appropriate changes thereof and additions
thereto as from time to time may be required by law in order to
protect the Lessor's title to and property in such Unit, the
rights of fhe Lessor under this Lease, or the rights of Noté

Purchaser in this Lease or the Units. The Lessee will not change

0
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t to be changed the road number of any Group A Unit unless
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and until (i) a written statement of new number or ﬁumber to be
substituted fﬁerefor shall- have been filed with the Lessor and the
Note Purchaser and duly filed, recorded or depcsited by the Lessee
with the Inferstate Commerce Commission and in all other offices
where the Lease and the Security Agreement shall have been filed,
and (ii) Lessee shall have furnished the Lessor and the Note
P%rthaser with an opinion of counsel to such effect and to the
»effECt'that no other filings are necessary in the United States to
protect the Lessor's and Note Purchaser's rights in and to the
Units.

3.3. Prohibition Against Certain Designations. Except as

above provided, the Lessee will not allow the name of any person,
association or corporation to be placed on the Units as a
designation that might be interpreted as a claim of ownership;

provided, however, that the Units may be lettered with the names

or initials or other insignia customarily-used by the Lessee or

ite Affiliates as defined in Section 16.2 hereof.

SECTION 4. DISCLAIMER OF WARRANTIES.

IHE.LESSOR LEASES THE UNITS, AS-IS, IN WHATEVER CONDITION
.THEY MAY BE, WITHOUT ANY AGREEMENT, WARRANTY OR REPRESENTATION,
EiTHER EXPRESS OR IMPLIED, RBRY THE LESSOR EXPRESSLY DISCLAIMING
ANY WARRANTY OR REPRESENTATION, EITHER EX?RESS OR IMPLIED, AS TO

(A) THE FITNESS FOR ANY PARTICULAR PURPOSE OR MERCHANTABILITY OF

H
g}

HE UNITS, (B) THE LESSOR'S TITLE THERETO, (C) THE DESIGN OR
CONDITION OF, OR AS TO THE QUALITY OF THE MATERIAL, UNITS OR

WORKMANSHEIP IN, THE UNITS, OR (D) ANY OTHER MATTER WHATSOEVER, IT

12




BEINGvAGREED_THAT ALL SUCH RISKS, AS BETWEEN THE LESSOR, OWNER
AND TEE LESSéE, ARE TO BE BORNE BY THE LESSEE. Notwithstanding
the fcregging, but subject always to Section 2.4 hereof, the
Lessor warrénts and represents to the Lessee that, so long as an
Event of Default hereunder shall not have occurred and be continu-
ing, the Lessee may and shall peaceably and gquietly have, hold,
?ossess, use and enjoy the Units as provided in this Leaée without
suit, molestation, or interruption by Lessor (or by any party
claiming by, through or under Lessor) or by reason of Lessor's
acts. The Lessee warrants and agrees to defend the right, title
and interest of the Lessor to the Units againsf‘the rights or
claims of any Person whatsoever, except such claims arising by,
through or under Lessor which are not related to Lessor's owner-
ship of the Units and the transactions contemplated hereby.

Ekcept with respect of thé Lessor's warranty of quiet enjoyment
set Torth above and in the case of gross negligence or willful
misconduct of the Lessor, the Lessor shall have no responsibility
or liability to the Lessee or any other Person with respect to

any of the following: (i) any liability, loss or damage caused or
alleged ﬁo be caused directly or indirectly by the Units or by
any inadeguacy thereof or deficiency or defect therein or by any
oﬁher circumstances in'connection therewith; (ii) the use, opera-
tion or performance of the Units or any risks relating thereto;
{(+ii) any interruption of service, loss of business or anticipated
prcfits or consequential damages; or (iv) the delivery, operation,
servicing, maintenance, repair, improvement or replacement of the

Units.




SECTICN 5. LESSEE'S INDEMNITIES.

5.1. General Indemnity. The Lessee shall defend, indemnify

and save harmless the Lessor and the Note Purchaser»and their

respeciive successors and assigns (the "Indemnitees") from and

(a). any claim, cause of action, damages, liability,
loss, cost or expense (including, without limitation, reason-
able counsel fees and costs in connection therewith) which
may be incurred in any manner by or for the account of any of
them relating to this Lease, the other Operative Agreements,
the Coal Purchase Agreements or the Units or any part thereof,
including without limitation, (i) the construction, purchase,
delivery, acceptance, rejection, possessioﬁ,.ownership, Eale,
leasing, return or storage of the Units or as a result of the
use, maintenance, repair, replacement, operation or the

“tondition thereof (whether defects are latent or discoverable
by the Lessee or any Indemnitee), (ii) by reason or as the
result of any act or omission (whether negligent or otherwise)
of the Lessee for itself or on behalf of the Lessor hereunder
or ﬁnder the other Operative Agreements to which it is a
party, (iii) as a result of claims for patent, trademark or
copyright infringements, (iv) as a result of claims for

negligence or strict liability in tort, (v) the sale or other

‘o

.'\
-

n

wosition of the Units after an Event of Default hereunder;

o
o}
(O

(b) any net increase in any Indemnitee's federal,

stzte or local income taxes resulting from the inclusion in




the nét_income of any Indemnitee of the amount required to

ke paid~by Lessee to such Indemnitee pursuant to this

Section 5.1.
The Lessee éhall not be regquired to indemnify any Indemnitee
against any loss, damage, injury, claim or demand which arises
out of or consists of any of the following: (1) violation of
ganking, investment or securities laws, unless such violétion is
2 result of a misrepresentation or an omission to state a
material fact in its possession or breach of a warranty or
agreement by the Lessee or an action or failure to act by Lessee;
(2) any breach of or failure to perform any expfess duty,
obligation or warranty made by such Indemnitee, unless such breach
or feilure to perfeoerm is a result of a misrepreseﬁtation, or an
omission to state a mate?ial fact in its possession, breach of a
wérranty of agreement, oruan action or failure to act by the
Lessee; (3) any lien on the Units for the period during which the
Lessee is contesting such lien as permitted by Section 8 hereof;
(4) the gross negligence or willful misconduct of such Indemnitee,
its agents or its employees; (5) Transaction Expenses; (6) claims
resultiﬂg from or based upon the assertion that such Indemnitee
was not entitled to enter into this Lease which may be rai;ed by
ahylshareholder or creaitor of such Indemnitee; and (7) items for
which such Indemnitee will pe fully compensated by payment of the
appropriaste Casualty Value or Termination Value; provided that
such payments are actually made by the Lessee. In the event that

any Indemnitee shall not be entitled to indemnification by the

Lessee for any of the reasons set forth in clauses (1) through (7)




above, the Lessee agrees that all other Indemnitees‘shall have the
right to be fully indemnified by the Lessee regardless of the
circumstances which

relieve the-Lessee of its obligations to indemnify any other
Indgmni@ee, and the wrongful conduct of such Indemnitee shall not
be imputed to. any other Indemnitee. Each Indemnitee shall give
éﬁe Lessee prompt written notice of any matter which may give
_rise to a claim or liability against such Indemnitee; provided,
however, that the failure of such Indemnitee to give such notice
shall not relieve the Lessee of any of its cobligations hereunder.
The Lessee shall, at its expense, resist, defend or settle any
action, suit or proceeding in respect of which the Lessee would

be reguired to indemnify hereunder, or cause thé.same to be
resisted and defended, by counsel for the insurer of the

liability or by counsel designated by the Lessee and approved by
the Indemnitee, but if such Indemnitee shall desire to _
participate through its own counsel in the defense of any such
action, suit or proceeding which the Lessee shall be so resisting
and defending or shall be causing so to be resisted and defended
it may do so at its own expense. Upon the payment in full of any
indemnities pursuant to this Section 5.1 by the Lessee, the
LéSsee shall be subrogated to any right of the Indemnitee in
respect of the matter against which indehﬁity shall have been
given. The indemnities and assumptions of liabilities set forth
in Zhis Section 5.1 do not guarantee to any party at any time a

residusl value in the Units nor do they guarantee the payment of




the Nctes érdany interest or premium thereon. None of the indem-
nities of this Section shall be deemed to create any rights of
subrogatiaﬁ in any insurer or third party against, from or under

an Indemnitee whether because of any claim paid or defense provided
for the benefit thereof or otherwise.

5.2, Special Tax Representations; Tax Indemnity.

{a) The Lessor will acquire its interest in the
Equipment and has entered into this Lease on the basis that
it will be entitled to take into account the following
deductions, credits and other benefits as are provided by
the Internal Revenue Code of 1954, as ameﬁded (the "Code")
to an owner (commencing in Lessor's taxable vear ending
December 31, 1984) of property (collectively; the "Tax
Benefits"): (1) the investment credit pursuant to Section
38 and related sectigns of the Code, in an amount equal to

“ten percent (10¥%) of the Egquipment Cost of the Units
excluding locomotives, (any investment tax credit available
with respect to the locomotives will be for the account of
Lessee) (the "Investment Credit"); (2) accelerated cost
reéovery deductions under Section 168{(a) of the Code in an
amrount determined by multiplying 95% of the Equipment Cost
cf the Units (100% therecf in the case of the three General
Motors SD 40-2 Diesel pocomotives identified in SCHEDULE A
hereto, which are hereinafter referred to as the
"Locomotives") by the percentage applicable under Section
168(b)(1) of the Code to "5-year property," within the

meaning of Section 168(c)(2)(B) of the Code (the "Recovery




Decuction"); and (3) the deduction by Lessor under Section
163 of éhe Code (the "Interest Deduction") of the full
amount of any interest paid or accrued by Lessor, in
acéordénce with the Code and Regulations relating thereto,
wi?h respect to the Notes issued to the Note Purchaser
pursuant to the Security Agreement.

(b) This Lease has also been entered into on the basis
of the following special representations and warranties of
the Lessee (the "Special Representations"): (i) on the
Lease Commencement Date for each Unit (other than the
Locomotives) such Unit will constitute "new section 38
property" within the meaning of Sections 46 and 48 of the
Code, and at the time Lessor becomes the oQﬂer of such
Units, they will not have been used by any person so as to
preclude "the origiﬁél use of such property" within the
Mmeaning of Section 48(b) of the Code from commencing with
Lessor; (ii) the Units are "5-year property" (within the
meaning of Section 168(c)(2)(B) of the Code) and eligible
for Recovery Deductions in respect of 1007 of the Equipment
‘Coét of the Locomotives and 959% of the Equipment Cost of all
of the other Units in the percentages set forth in Section
168(b) (1) of the Code and Lessee will not at any time during

the Lease Term use or fail to use the Units in such a way as

tc cdisqualify the Units for Recovery Deductions set forth in

Section 168(b)(1l) of the Code; (iii) Lessee will not at any
time during the Lease Term use or fail to use the Units in

such a way as to disqualify them as "section 38 property"

18




w;thiﬁ the meaning of Section 48(a) of the Code; (iv) for
Federal &ncome tax purposes, all amounts includable in the
gross income of Lessor with respect to the Units and all
deductions allowable to Lessor with respect to the Units will
be.treated as derived from, or allocable to, sources within
the United States; (v) Lessee will maintain sufficient
records to verify the assumptions specified in subsections
(i) through (iv) of this Section 5.2(b). which records will
be furnished to Lessor within 30 days after receipt of a
writtéﬁ demand therefor; (vi) an amount equal to at least
twenty percent (20%) of the Egquipment Costzof the Units is a
reasonable current estimate of what the Fair Market Value of
such Units, determined without regard to infiation or defla-
tion, will be on the expiration cf the Lease Term with
respeéﬁ to such Unit;'(without regard to Section 18 hereof),
“and at least twenty percent (20%) of.the ?riginally estimated
useful life of the Units is a reasonable current estimate of
what the remaining useful life of such Units will be on the
expiration of the Lease Term with respect thereto (without
regérd to Section 18 hereof); (vii) none of the Equipment
{cther than the Locomotives) was placed in service by Lessee
more than three ménths prior to the Lease Commencement Date
for such Equipment; (v%ii) Lessee has not taken any accelerated
cost recovery system deductions as provided in Section

168(b) (1) of the Code with respect to the Equipment; (ix) on
the Lease Commencement Date for the Locomotives, Lessor's

tax opasis in the Locomotives will be egqual to the current

o]
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fair market value of the Locomotives, which wiil be equal to
the tot;l consideration paid by Lessee; (xX) the Lessee is not
a tax exempt cooperative under Section 521 of the Code;

(xi) né improvement or addition will be made to any Unit that
would require the Lessor to report taxable income; (xxii) none
of the Units constitute limited use property within the
meaning of Rev. Proc. 76~30; and (xiii) neither the existence

or the operation of the renewal option contained in

Sectiocn 17.2(b):

Zigereof will result in a loss of the Lessor's Tax Benefits.

(c) 1I1f, by reason of. (i) the inaccuracy of any of the
Special Representations set forth in paragraph (b) of this
Section, or (ii) the act (other than Lesseé'é obligationé
parsuant to Section 2.2 of the Participation Agreement) or
failure to act by Lessee or any other person that uses or is
“"in possession of the Units, Lessor shall lose, shall not have
or shall lose the right to claim or there shall be disallowed,
deferred or recaptured with respect to Lessor, all or any
portion of the Tax Benefits with respect to any of the Units
_(aﬁy such loss, disallowance, recapture, unavailability or
recognition hereinafter being referred to as a "Loss of
Benefits"), then, at Lessee's option either Lessee shall
become obligated to make monthly payﬁénts (the "Tax Indemnity
Monthly Payment") in an amount which, when added to monthly
Fixed Rental, shall be sufficient to maintain Lessor's
projected after-tax cash flows and after-tax yield chminvesnt—
e over the Lease Term for such Units (the "Yield") in

light of such Loss of Benefits, or: (i) Lessee shall on the




M
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next Rept Payment Date (as provided in Section 2.3) occurring
efter Léssor has notified Lessee of such Loss of Benefits,
ray Lessor a lump-sum amount which in the reasonable opinion
cvaeséor will cause Lessor's actual after-tax cash flows and
after tax yield ermmweshwmews with respect to such Units over
the applicable Lease Term to equal the Yield; and (2) Lessee
shall pay to Lessor upon being notified thereof an amount
equal to any interest and penalties which may be assessed
against Lessor with respect to any such Loss of Benefits. If
a Los; of Tax Benefits results in a subsequent reduction of
Lessor's tax liability not contemplated inVSection 5.2(a)
hereof, such subsequent reduction in Lessor's tax liability
shall be taken into consideration in calculafion of the
Lessee's tax indemnification obligation hereunder.
Upon reguest by'Lessor, Lessee agrees to execute a

supplement to this Tax Indemnity acknowledging its
obligation to make Tax Indemnity Monthly Payments.

| In calculating the amount of any payment to be made
hereunder, Lessor and Lessee agree that calculation of any
payﬁent under this section with respect to federal taxes
will be based on an assumed federal tax rate of forty-six
percent  (46%), regardless of the actual tax rate. A Loss of

Benefit shall be determined to have occurred upon the earliest

“to occeur of: (A) the issuance of a written opinion by .

independent tax counsel mutually selected by Lessor and
Lessee that there is no reasonable basis for claiming the

Tax Benefit that is the subject of the Loss of Renefits; or
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(3) subject to the Lessee's rights under Section 5.2(e), v

Cloy,
TacoRatIl e s eeamaET KW A agreement with the taxing authority

is made by Lessor with respect to a Loss of Benefits; (c) sub-
ject t& Lessee's rights under Section 5.2(e), payments by
Lessor of taxes, interest or penalties with respect to a

Loss of Benefits; or (D) subject to the Lessee's rights under
Section 5.2(e), any court decision (including a decision of
the Tax Court of the United States) which is not appealed
with respect to a Loss of Benefits.

(d) Notwithstanding the above, Lessee shall not be
required to pay Lessor the amount or amounts provided for in
Section 5.2(c) if the regquirement for payment shall arise
solely as the result of any one or more of the following‘
events:

| (i) Lessof, or a member of an affiliated group of

which it is a member, without the written consent of

Lessee, shall fail to claim or cause to be claimed in a

timely manner (including making all appropriate

permissible elections) such Tax Benefits in its federal
income tax returns for the appropriate years or shall
fail to follow the proper procedures in claiming such

Tak Benefits;

(ii) Lessor, or the affiliéted group of which it
is a member shall not have sufficient income or tax
liability to benefit from such Tax EBenefits;

(iii) Lessor shall transfer all or any portion of

its beneficial interest in the Units or Lessor shall




transfer all or any portion of its title to the Units

(other than a transfer occurring at any time on or
'éfter an Event of Default shall have occurred);

(iv) A Casualty Occurrence shall have occurred and
Lessee shall have paid Lessor the Casualty Value of the
Units or Lessee shall have paid Lessor the Termination
Value of the Units pursuant to Section 17.5);

(v) Lessor's failure to meet the minimum
unconditional "at risk" requirement of Section 4(1) of
Rev. Proc. 75-21;

(vi) Failure of .Lessor to meet ahd maintain the
initial and continuing "Minimum Investment" requirement
of Sections 4(l)(A) and (B) of Rev. Prob. 75-21;

(vii) Any election made by Lessor pursuant to
Section 48(qg)(4) of the Code;

(viii) With respect to a Loss of Benefits relating
to any Unit, a change in tax law occurring after the
Lease Commencement Date for that Unit; and

(ix) Failure of Lessor to fulfill its contest
obligations under Section 5.2(e).

(e) If the Internal Revenue Service shall claim an adjust-
ment in’ the federal income taxes of Lessor which would result
in a Loss of Benefits,‘Lessor shall promptly notify Lessee,
.and Lessor agrees to contest such claim, subject to the
following conditions: essmessreeesivetz (i) within thirty (30)
cays after receipt by Lessee of notice of such claim, Lessee

snall request that such claim be contested; (ii) Lessor, at



its sole option, may forego any and all administrative

appeals,‘proceedings,.hearings and conferences with Internal
Reveﬁﬁe Service in respect of such claim and may, at its sole
option,‘either pay the tax claimed and sue for a refund in
thg appropriate United States District Court and/or the
Uniited States Claims Court, as Lessor shall elect, or contest
such claim in the Tax Court of the United States considering,
however, in good faith such request as Lessee shall make
ceoncerning the most appropriate form in which to proceed;
(iii) prior to taking such action, Lessee shall have fur-
nished Lessor with an opinion of tax counsél reasonably
acceptable to Lessor to the effect that there is a reasonable
basis in fact or law for contesting such cléim; (iv) Lessor
shall have no obligation to appeal an adverse determination
of thé United StatestTax Court, United States District Court
“or the Urnited States Court of Claims, to g_United States
Court of Appeals unless Lessor shall have received from the
Lessee an opinion of independent tax counsel s=lected by
Lessor to the effect that there is a reasonable likelihood of
sucéess, and in no event shall Lessor have any obligation to
appeal an adverse determination of a United States Court of
Appeals’ to the United States Supreme Court; (v) there shall
have occurred no Event of Default under Section 13.1(a)
hereof or any other Event of Default for which Note Purchases
shall have commenced the exercise of any remedy; and (vi)
Lessee shall have acknowledged that it will be liable to

Lessor for an indemnity hereunder . in the event the claim is

V]
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sgcceésﬁully asserted by the Internal Revenue Service on the
asserteé basis which gave rise to the Lessee's obligation to
make an indemnity payment under this Section 5.2 and Lessee
shéll have agreed to pay Lessor on demand all costs and
expenses which Lessor may incur in connection with contesting
sach claim including, without limitation, (A) reasonable
attorneys' and accountants' fees and disbursements, and (B)
tnhe amount of any interest or penalty which may ultimately be
payable as a result of contesting such claim, and (C) if
Lessoé determined in its sole discretion to contest the
cdisallowance of Tax Benefits by proceeding.for refund of
amounts paid based on the disallowance, Lessee shall have
loaned to Lessor on an interest-free basis an amount equél to
the amount paid by Lessor with respect to a Loss of Tax
Benefifs. Upon a Figal Determination, Lessee shall become

“obligated for the payment of any indemnif}cation due undér
Section 5.2(c), subject to the limitations in Section 5.2(4),
resulting from the outcome of such contest, and, in the event
that the amount of the proposed disallowance of Tax Benefits
had been paid by Lessee, and was refunded, Lessor shall
become obligated to pay Lessee any refund received together
with any interest received thereon.

Upon the occurrence of a Loss of Benefits with respect

.to which an indemnity payment is required by Section 5.2(c)
and such payment has been made, Casualty Values and
Termination Values shall be reduced to reflect the

occurrence and payment of such Loss of Benefits.




(f) In the event that Lessor shall obtaih a refund of
any addikionai federal income tax paid by Lessor, other than
a refund received pursuant to Section 5.2(e) in respect of a
Loss of Benefits, Lessor shall pay Lessee the amount of such
refund (reduced by any costs or expenses incurred by Lessor
in obtaining such refund) together with any interest
received by Lessor thereon and to the extent any payment to
Lessor was increased to reflect Lessor's obligations to pay
taxes thereon pursuant to the last sentence of the first
paragraph of Section 5.2(c), together with any additional
tax savings resulting from.any payment under this Section,
provided such amount shall in no event exceed the amount of
the tax indemnity payment paid by Lessee td Lessor. Any“
payments required under this paragraph shall be paid to
Lessee by Lessor promptly upon the receipt by Lessor of any

“such refund. -

(g) The determination of any amount payable to or by
Lessor under this Section 5.2 shall be made by Lessor, and,
if requested by Lessee, such determination shall be
verified, at Lessee's expense, by a firm of independent
rublic accountants of recognized national standing selected
by Lessée and reasonably acceptable to Lessor.

5.3. Definition of "Supplemental Reﬁt"; Premium; Continua

Indemnities and Assumptions. For purposes of this Lease,

all payments required to be made by Lessee hereunder (except
payments of Interim Rental and Fixed Rental pursuant to Section

2.1) including, without limitation, payments made pursuant to
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this Sectién_S, Section 9, Section 20.2 and interest thereon
pursuant to éection 18 shall be defined to constitute "Supplemental
Rent". 1In addition to the foregoing, the term Supplemental Rent
shall in:luée an amount egual to the amocunt cof any premium with
respect to repayment or prepayment of any or all of the Notes

or otherwise which Lessor may from time to time be required to

pay to the Note Purchaser or its successors or assigns pursuant

to 'the' Security Agreement or such Notes. Lessee agrees to pay

0

aid amount on or before the date the premium by which the amount
due hereunder is calculated shall be due from Lessor to the Note
Purchaser pursuant to the Security Agreement ofrthe applicable
Note. The Lessor shall have all rights and remedies pursuant to
this Lease or under applicable law in the event of nonpayment of
Supplemental Rent as it has in the event of nonpayment of Fixed
Rental. Thé indemnities,uassumptions of liability and other
obligations contained in this Section 5 shall continue in full
force and effect notwithstanding the termination of this Lease
with respect to any Unit, whether by expiration of time, by

operation of law or otherwise; provided, however, that such

indemnitﬁes and assumptions.of liability shall not apply in
respect of any matters referred to in clauses (i), (ii) or (iv)
of'subsection (a) or subsection (b) of Section 5.1 hereof, occur-
ring with respect to any Un%t after the termination of this Lease

Zor such Unit, except for any such matters occurring after such

ct

ermination arising in connection with the Lessee's assembling,

0

elivering, storing or transporting of any Unit as provided in

n
(4]
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cion 12 or 14, as the case may be, and for matters where claims
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are made after termination of this Lease for such Unit which

relate- to events occurring prior to such termination.

SECTICN 6. ‘RULES, LAWS AND REGULATIONS.

Thg Lessee agrees to comply with all applicable governmental
laws, regulations, reguirements and rules with respect to the
Units and the use and maintenance of the Units subject to this
Lease. ™ In case the Units are regquired to be altered, replaced or
ﬁqdified in order to comply with such laws, regulations, require-
ments and ggles, the Lessee agrees to make such alterations,
replacements and/or modifications at its own expense and title
thereto shall be immediately vested, free of all liens (except
liens permitted, and then only during the period.bermitted, by
this Lease or the Security Agreement) in the Lessor and shall be
deemed accessions to the ﬁnits and part of the Units for all
purpdosSes hereof. The Lessee shall not use or permit the Units to
be used in an improper or unsafe manner or in violation of any
federal, state or local law, statute, ordinance, rule or regula-
tion. Notwithstanding the above, Lessee may, in good faith and at
its expeﬁse, contest the validity or application of any such law
.or rule in any manner which does not, in the reasonable opinion of

tﬁe:Lesscr, adversely affect the property or rights of the Lessor

or the Note Purchaser in the Units or thié’Lease.

SECTION 7. MAINTENANCE, USE AND IMPROVEMENT OF UNITS.

(a) Lessee will maintain the Units of Equipment to the

same extent as a prudent individual would in the management
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of its own properties for the full useful life of a similar
item as‘if owned by Lessee and without reference to the
remaiﬁing Lease Term for such Units, and in all events to
the exéent reguired to maintain such an item in good repair,
ordinary wear and tear excepted, working order and operating
condition as when delivered to Lessor. In addition, Lessee
shall maintain each Unit of Equipment in such condifion as
will enable such Unit to perform the functions for which it
was originally intended at its original rated capacity as
described by the Manufacturer thereof and shall maintain
each Unit of Equipment in accordance with’ﬁhe specifications
and planned maintenance program of the Manufacturer thereof
and in accordance with the standards prescrihed by any
governmental authority having jurisdiction over such Unit
(inclﬁding, with resbect to the Group A Units, the American
“Association of Railroads), and without limiting. the -
foregoing, according to those standards applied by Lessee to
equipment owned by it. .Without limitation to any other
provision of this Section 7(a), each Unit of Equipment
suﬁject hereto shall be operated safely and carefully by
properly trained persons and shall not be operated or‘used
in a negligent, reckless, careless or abusive manner, loaded
beyond its maximum gross weight, load or axle limits, used

bevond established time restrictions or without adeguate oil

e
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ure, cooclant levels, fluid levels, sealant or hoses and

b

[y
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s. Lessee shall prepare and maintain a repair and

ct

service log for the Equipment reflecting all maintenance,




to

(b)

the Units.

it will,

Egquipment.

and shall make the log available to Lessor and Note

Purchaser for reasonable inspection and shall deliver copies

of the log to Lessor together with surrender of the

Except as required by the provisions of Section 6

improvements to be made to

prior to the time

:move the same at

Lessee

rossession of the Units in

its own

may,

in

hereof, the Lessee shall not modify the Units without the
prior written authority and approval of the Lessor, which
sha.l not be unreasonably withheld. Any parts installed or
rep.acements made by the Lessee upon the Units pursuant to
Section 6 hereof or pursuant to its obligation to maintain
and keep the Units in good .order, condition and repair under
this Section 7 shall be free of all liens (except liens
pernmitted, and then only during the period ﬁérmitted, bynthis
Lease or the Security Agreement) and considered accessions to
the Units and title thereto shall be immediately vested in
the Lessor without cost or expense to the Lessor. The Lessee
shall make no other additions or improvements to the Units
unless the same are readily removable without causing damage
Title to any such readily removable additions
or improvements shall remain with the Lessee. If‘the Lessee

shall at its cost cause such readily removable additions or

the Units, the Lessee agrees that
the Lessor shall be entitled to

accordance with the terms hereof
expense without causing damage ‘to

its sole discretiocon, offer the




Lessor the opportunity to purchase such additions or improve=-

ments and Lessor, in its sole discretion, may elect to
purchaée such additions or improvements and lease the same to
Lessee'for rentals at a mutually agreed upon rate. In the
event Lessee desires to make alterations or improvements at
its own expense, they shall be subject to the restrictions of
Rev. Proc. 75-21 or 7%8-48, or any amendment or supefseding

law or administrative guidance.

SECTION &. LIENS ON THE UNITS.

The Lessee shall promptly pay or satisfy and discharge any
and all claims which, if unpaid, would constitute or become a
lien or a charge upon the Units, and any liens or charges which

may be levied against or imposed upon the Units, other than those

arising by, through or unaer the Lessor or the Note Purchaser, or
any ©f their successors or assigns, and not subject to Lessee's
indemnification hereunder. However, the Lessee shall not be
required to pay or discharge any such claims so long as it shall,
in gooc faith and by appropriate legal proceedings, contest the
validity thereof in any reasonable manner which will not affect
or endzncer the title and interest of the Lessor or the Note

‘chaser in’ this Lease or the Units, and the Lessee provides the

'g

t

Lessor with written notice of the lien or charge being contested
and the basis of such contest. The Lessee's ocbligations under
this Section 8 with respect to any Unit shall survive the
termination of this Lease for such Unit, with respect to any

cleims, lien or charge relating to such Unit arising prior to

(93]
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such termination or from action, inaction or events relating to

such Unit taking place prior to such termination.

SECTION ¢. FILING; PAYMENT OF STATE AND LOCAL TZXES.

©.1. Filing. The Lessee will cause all filings to be made
under the Interstate Commerce Act, the Uniform Commercial Codes
énd other relevant laws of the State of Delaware, the District of
_Columbia and elsewhere as appropriate and will cause the filing
of such cther documents as the Lessor or the Note Purchaser may
reasonebly reguest to protect their interests in this Lease, the
Units and the other collateral described or referred to in Sec-
tion 1% (collectively the "Collateral") and will furnish the
Lessor and the Note Purchaser proof thereof. TherLessee will;
at Lessee's expense, from time to time, do and perform any other
act and will execute, acknowledge, deliver, file, register and
record (eand will refile, reregister or rerecord whenever required)
any anci zll further instruments required by law or reasonably
requested by the Lessor or the Note Purchaser, for the purpose of
protecting the Lessor's title to or the Note Purchaser's security
interest.in this Lease, the Units and the other Collateral to the
satisfaction of the Lessor's or Note Purchaser's counsel or for
tﬁé_purpcse ©f carrying out the intention of this Lease, and in
connecticn with any such action, will deliVer to the Lessor and
Note Furchaser proof of such filings and an opinien of counsel
reasonably satisfactory to the Lessor and the Note Purchaser that
such action has been properly taken and has had the effects

contemrlated by the Operative Agreements. The Lessee will pay all

w
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costs,. charges and expenses incident to any such filing, refiling,
recording and rerecording or depositing and redepositing of any
such instruments, or incident to the taking of such action,

including any opinion of counsel required pursuant to this Section

O

1.

9.2. Payment of Taxes. Lessee agrees to pay promptly when

due, and to indemnify, and hold Lessor and Note Purchasef harmless
from, all license, title and registration fees whatsoever, all
levies, imposts, duties, charges or withholdings whatsoever, and
all sa.es, use, personal property, franchise (howsoever calculated),
stamp and other taxes whatsoever (together with-any penalties,
fines or interest thereon) whether assessed, levied or imposed by
any governmental or taxing authority against or ubon Lessor or
Note Purchaser or otherwi;e, with respect to any Unit of Equipment
or the purﬁhase, acquisition, owrership, delivery, leasing,
poségésion, use, operation, control, return or other-disposition
thereof, or the rents, receipts or earnings arising therefrom, or
with respect to this Lease, excluding, however, (i) any such taxes
or charges to the extent they are included in the Equipment Cost,
(ii) anf federal taxes levied on Lessor's or Note Purchaser's net
income, as net income is presently determined under the Code, or
(iii) state or local taxes levied on Lessor's or Note Purchaser's

net income (provided, however, that this exclusion shall not

®
ot

end to any state or local taxes levied on Lessor's or Note
Purchaser's net income by any jurisdiction into which any Unit is
moved Irom the location originally specified in the Rental Schedule

therefore, but only to the extent that such taxes exceed the taxes
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to which Lessor or Note Purchaser was exposed in the jurisdiction

- &g joriginal location). In the event any such fees, levies,
impostsh auties, charges or taxes are paid by Lessor or Note
Purchaser, ér-if any such shall be regquired to collect or pay any
thereof, Lessee shall reimburse Lessor or Note Purchaser, therefor
(plus any penalties, fines or interest thereon) promptly upon
&Emand“ Until Lessor notifies Lessee in writing to the contrary,
_LeSsee'w:ll promptly before any penalty attaches prepare and file
in'Lessor'§ name all personal property tax returns covering the
Equipment and Lessee will pay the personal property taxes levied
or assessed thereon directly to the levying authority. 1If Lessor
by writing notifies Lessee that Lessor shall prepare and/or file
any such return, Lessee will, promptly upon being-invoiced by“
Lessor and/or Note Purcha§er, reimburse Lessor and/or Note Purchaser
for the full amount of such personal property taxes so paid by
Lessor and/or Note Purchaser. All of the obligations of Lessee
under this Section with respect to any fees, levies, imposts,
duties, charges, withholdings and taxes (plus any penalties, fines
or interest thereon and,_in the event that any of the foregoing
are deeméd to be income to Lessor, any attendant income tax)
assessed, levied, imposed or acquired prior to the expiration or
oéher termination of this Lease or the Lease Term with respect to
any Unit, shall continue in full force anafeffect notwithstanding
such expiration or other termination and are expressly made for
the benefit of, and shall be enforceable by, Lessor. Lessee may
contest the applicability of any fees or taxes covered by its

indemnificatipn under this Section provided that it does so in

w
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éqod f@ith’and provided further than no Unit of Equipment will be
thereby subje;t to the lien of any taxing authority. Lessor will
cooperate.aé reasonably requested by Lessee in any such contest
provided thét Lessee shall be responsible for all out-of-pocket
expenses and Lessee shall have delivered to Lessor the opinion of
indeperident-tax counsel to the effect that the position adopted
5§ Lessee is reasonably meritorious. Lessee will give Lessor and
Note Purchaser notice of any contest relating to a material
liability covered by this indemnification. Lessee will provide
Lessor a copy of all property and other tax returns filed here-
under by Lessee in Lessor's name. Lessee may négotiate agreements
for the abatement, relief or other adjustment of the taxes covered

hereby and shall upon request provide a copy thereof to Lessor and

Note Purchaser.

SECTIICN 10. INSURANCE: PAYMENT FOR CASUALTY OCCURRENCE.

1C.1. 1Insurance. The Lessee will at all times after the
Lease Commencement Date for any Unit, at its own expense, keep or
cause to be kept such Unit insured against loss on an "all risk"
basis in.an amount which shall be customary for companies owning
property of a character similar to the Units and engaged in a
bﬁsiness'similar to that engaged in by the Lessee and in any
event not less than an amount equal to the Casualty Value for the
Units. Such "all risk" insurance may be subject to deductible
provisions in such amounts and to the extent that such
deductibles are consistent with prudent industry practice, but in

any event with no greater deductible and in at least comparable
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amounts and against risks customarily insured against by the

Lessee  in respect of equipment owned or leased by it similar in

ct

nature to the Units; provided, however, that it is expressly

understood énd agreed that any loss, cost or expense arising out
of use of deductible provisions shall be exclusively the cost and
expense of the Lessee; and that in no event shall be deductible
aﬁoUnt for such insurance policies exceed $25,000.00 per occurrence.
The Lessee shall also maintain general public liability insurance
with respect to the Units against damage because of bodily injury,
including death, or damage to property of others, such insurance
to afford protection to the limit of not less than $20,000, 000.00
per occurrence combined single limit or such greater amount as

the Lessor shall reasonably require and as shallvbe consistenf
with industry practice, subject to deductible or self-insurance
provisions in such amounts as are consistent with prudent industry
practice, but in any event with no greater ceductible and at least
comparable in amounts and against risks customarily insured
against by the Lessee in respect of equipment owned or leased b

it similar in nature to the Units; provided, however, that it is

expressl? understood and agreed that any loss, cost or expense
arising cut of use of deductible provisions shall be exclusively
tﬁe:cost'and'expense of the Lessee; and that in no event shall the
deductible amount for such insurance poliéiés exceed $25,000.00
per occurrence. The Lessee shall furnish the Lessor and Note
Purchaser with certificates of independent insurance brokers or

cther satisfactory evidence of maintenance of the insurance

reguired hereunder and with respect to any renewal policy or



policies shall furnish certificates evidencing such renewal prior

to the expiration date of the original policy or policies. All
such po‘:éiés shall provide that the same shall not be cancelled
or matar;aliy changed without at least 30 days' prior written
notice to each assured named therein.

i If no Event of Default shall have occurred and be continuing,
tﬁe proceeds of any insurance paid in accordance with the'terms
hereof on account of or for any loss or casualty in respect of the
Units -shall be applied as follows: (i) if the Units have been
repaired, restored or replaced, such proceeds shall be paid to the
Lessee upon a written application signed by an éuthorized officer

of the Lessee for the payment of, or to reimburse the Lessee for

the payment of, the cost of repairing, restoring ér replacing the
Units so long as the restoration, replacement and repair parts
become immédiately subjecf.to all of the terms and conditions of
this Lease and all public filing, recording and registrations
necessary or expedient to vest title thereto in the Lessor and to
perfect the security interest of the Note Purchaser are accomplished
by the Lessee’at its expense (which application shall be accomﬁanied
by satisfactory evidence of 'such cost and of the completion of

such repeair, restoration or replacement and of such filings,
récCrdings and registrations), or (ii) if this Lease is terminated
with respect to such Units as a result of a Casualty Occurrence,

u

u
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h proceeds shall be applied in accordance with Section 10.5 (to

ot
[3
(1)

extent necessary to pay any unpaid portion of the Casualty

4

i

lve) and, 1f no Event of Default has occurred and is continuing,

all excess insurance proceeds shall be paid to Lessee. If Lessee
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igs at the time of the application of proceeds from insurance in

default in the payment of any other liability hereunder and such

default ié continuing such proceeds shall be applied against such

liabi

with

lity.
10.2. Endorsements. Any insurance carried in accordance
Section.10.1 hereof shall be endorsed to provide that:

(a) the Lessor, as owner of the Units, and the Note
Purchaser, as secured party, are included as additional
named_insureds on all policies of liability insurance, with
the understanding that any obligation imposed upon the
insured (including, without limitation, the liability to pay
premiums) shall be the sole obligation of the Lessee and not
that of any other insured; |

(b) the policigs with respect to damage or destruction
to ‘the Units shall be payable to the Lessor (except as

Erovided below), provided, however, that until the Note.

Purchaser shall have notified the Lessee to the contrary the
policies of insurance on the Units shall provide that the
casualty losses in respect thereof, if any, shall be payable
to fhe Note Purchaser (except as provided below) under a
s-andard mortgagee loss payable clause satisfactory to the
Lessor and the Note Purchaser and that such losses shall be
adjusted and paid as provided in thié'Lease;

(c) the insurer thereunder waives all rights of
subrogation against the Lessor and the Note Purchaser and -
walives any right of set-off and counterclaim and any other

r.ght of deduction, whether by attachment or otherwise;



(d) such insurance shall be primary without right of

contribution from any other insurance carried by or on

behgif'of the Lessor or the Note Purchaser with respect to

its inferest in the Units;

(e) 1f such insurance is cancelled for any reason
whatsoever, including nonpayment of premium, or any
substantial change is made in the coverage thereundef, such
cancellation or change shall not be effective as to the
Lessor and the Note Purchaser until 30 days after receipt by
both the Lessor and the Note Purchaser of written notice
from such insurer of such cancellation or.éhange, sent by
registered mail; and

(f) inasmuch as the policy is written fo cover more
than one insured, all terms, conditions, insuring agreements
and ehaorsements, wifh the exception of limits of liability,

“shall operate in the same manner as if there were a separate
policy covering each insured.

Any insurance carried in accordance with Section 10 hereof
shall be immediately endorsed to provide that the respective
interest§ of the Lessor and the Note Purchaser shall not be
invalidated by any action or inaction of the Lessee or any.other
Péfson, end that such insurance shall insure the Lessor and the
Note Purchaser regardless of any breach or violation by the
Lessee or any other Person of any warranties, declarations or

onditions contained in the peolicies relating to such insurance,

O
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he event that the Lessee agrees to provide a similar
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endorsement to its insurance in connection with any other

transaction.

1013: Adjustment of Losses. The loss, if any, under any
property daﬁage insurance required to be carried by Section 10.1
hereof shall be adjusted with the insurer or ctherwise collected,
including the. filing of proceedings deemed advisable by the
ﬁésSee, subject to the approval of the Lessor (unless the loss is
leSs than $25,000.00). The loss so adjusted shall be paid to the
Lessor (or.the Note Purchaser pursuant to the Loss Payable
clause) for application pursuant to Section 4.1(c) of the
Security Agreement, unless the .amount in question is $25,000.00
or less, in which case, provided that no Event of Default shall
have occurred and be continuing, such amount shali be paid to“the
Lessee.

10.4. Duty of Lessee to Notify Lessor. In the even* that

any Uﬁit shall be or become lost, stolen,- destroyed,- -or, in the

reasonable judgment of Lessee, as evidenced by a certificate of an‘
/fbfficer of Lessee, WM irreparably damaged, or is damaged to the
point where the repair of the Unit is impracticable or uneconomic
(without.reference to the remaining Lease Term for such Unit),

during the Lease Term for such Unit or thereafter while such Unit

ié‘in The possession of the Lessee pursuant to Section 12 hereof,
or shall be requisiticned, condemned or téken over by any govern-
authority under the power of eminent domain or otherwise
the Lease Term for an indefinite periocd which in fact

15 for more than 180 days and at the end of such period

5 for an indefinite period or for a stated period which




exceeds the then remaining Lease Term (any such occurrence being

hereinafter called a "Casualty Occurrence"), the Lessee shall

promptly (but in no event later than 30 days thereafter) and fully

(after it has knowledge of such Casualty Occurrence) inform the

4

Lessor and the Note Purchaser in regard thereto and shall, at
Lessee s optien, -either (a) pay the Casualty Value (as defined in
Section 10.8 herecf) of the Unit in accordance with the ferms of
Section 10.5 hereof, or (b) replace the Unit, or notify Lessor

and Note Purchaser of its intention to replace the same within
sixty (60) days of such notice, with like property in good repair,
condition and working order, free and clear of all liens, claims,
security interests or encumbrances, other than thg lien of Note
Purchaser, which property shall thereupon become subject to this
Lease, and Lessee shall indemnify and hold Lessor harmless (through
an adjustmént to the rentéi rate as provided in Section 5.2
herea%) against any reduction in Lessor's net return over the term
of this Lease to the extent of any net additional income tax
payable by Lessor as a result of any depreciation or investment
tax credit recapture caused by replacing the Unit pursuant to ﬁhis

Section.

+

I1f lLessee has elected to replace such Unit but fails to make
sﬁch replacement within the sixty (60) day period referred to
above, Lessee shall, on the first day of the month fecllowing the
month in which such sixty (60) day period ends, pay Lessor the
amounts specified in Section 10.5 and undertake to sell such
camaged Unit as provided in Section 10.7. If no Event of Default

has occurred and is continuing, Lessor shall release to Lessee any

18N
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proceeds of insurance or other proceeds (e.g. proceeds of condem-

nation” or requisition) received by Lessor with respect to any Unit
replaced by Lessee upon receipt by Lessor of evidence satisfactory
to it that éuch replacement has been made, or if the Unit to be
replaced by Lessee has a material replacement cost, Lessor shall
release such.amounts in progress payments upon reasonable certifi-
éation of the work for which Lessee reguests payment.

1T lLessee does not replace such damaged Unit, any insurance
proceeds or other proceeds (e.g. proceeds of condemnation or
requisition) received as the result of a Casualty Occurrence with
respect to any Unit shall be applied first in reduction of any
then unpaid obligations of Lessee to Lessor hereunder and secondly
in reduction of Lessee's obligation to pay the Cagualty Value.for
such Unit, if not already‘paid by Lessee to Lessor, or, if already
paid by Lessee, and if no event of Default shall have occurred and
be cEEtinuing, to the reimbursement of Lessee for its payment of
/such Casualty Value and the balance of such proceeds, if any,
/k///shall be paid to W=pemmm, Lessor, unless and to the extent that

such excess insurance proceeds represent insurance maintained by
Lessee oﬁ its leasehold estate in excess of Casualty Value.

1C.5 Sum Pavable for Casualty Loss. The Lessee, on the

néXt succeeding rent payment date following its notice of a
Casualty Occurrence with respect to any Uﬁit, shall pay in accor-
dance ‘with the terms hereof a sum equal to the Casualty Value (as
defined in Section 10.8) of the Unit as of the date of such

payment plus any rentals or other sums, including Supplemental

15y
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Rent, due hereunder on or prior to such date then remaining
unpaid.

10.6. Rent Termination. Upon (and not until) payment of

all sums required to be paid pursuant to Section 10.5 hereof in
respect of the Unit suffering a Casualty Occurrence, the
obligation to.pay rent for such Unit accruing subsequent to the
payment of the Casualty Value shall terminate as described in

Sectiohh 2.1 hereof.

10.7. Disposition of Units. In the event of a Casualty

Occurrence with respect to any of the Units, Lessee shall dispose
of such Units, on behalf of the Lessor, as sooﬁ as it is able to
do so and for the best price obtainable. Any such disposition of
the affected Units shall be on an "as is-where is" basis and
without recourse or warranty except for liens created by, through

or under Leseg;f As to each separate Unit so disposed of, the

A 4 ﬂnd "hl
Lessel |
Shall amount ecual to its reasonable costs and expenses of disposition

(Sggge' attributable thereto, and remit the balance of such proceeds to

Okae the Lessor.
affected | 10.e.
’.,}%73‘}5 '

Lbﬁﬁé ;suffering a Casualty Occurrence shall be an amount, determined as
) ~ . .

Lessee shall retain from the proceeds of such disposition an-

Casualty Value..' The "Casualty Value" of the Unit

S'ﬁp‘gcf The date +he Casualty Value is paid as provided in this
srany

N
;fii//)Sevelor 10, eqgual to(that percentage of the Egquipment Cost of
HiEte

such Unit set forth in the Schedule of Casualty Values attached

hereto as EDULE D opposite such date of Davment{Dlus[ //ﬂx\\

payment premium.

a%emube Drowaec/
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10.9. Risk of Loss. The Lessee shall bear the risk of loss

and shall not be released from its obligations hereunder in the
event of_ény Casualty Occurrence to a Unit from and after the
date hereof-and continuing until payment of the Casualty Value
and. al. Rental installments and other sums due hereunder on or
prior to the -date of payment of such Casualty Value in respect of
the Units has been made, and until such Unit or the salvage
théreof and all risk of loss and liabiiities incident to
ownership Qave been transferred to the purchaser of the Unit or
the sa.vage thereof.

10..0. Awards. If any requisition, condemnation or
taking does not constitute a Casualty Occurrence, so long as no
Event of Default shall have occurred and be continuing, the |
proceeds of such requisit;on, condemnation or taking shall be
paid to the Lessee. If Lessee is at the time of the application
of stch proceeds, payments and awards in default in the payment
of any other liability hereunder and such default is continuing,

such proceeds shall be applied against such liability.

SECTION 11. ANNUAL REPORTS

12.21. Dutyv of Lessee to Furnish. Lessee agrees to provide

tﬁelreports and certificates reguired by it pursuant to Section 5
2and 6 of the Participation Agreement. In:addition, on or before
May 1, 1986 and each succeeding May 1 during the Lease Term, the
Lessee will furnish or cause to be furnished to the Lessor and

The Note Purchaser an accurate statement, as of the date of such

statement showing the condition or repair of the Units, and (b)

15N
189



stating that the markings required by Section 3.2 hereof have

been preserved or replaced.

11.2. Lessor's Inspection Rights. The Lessor and the Note

Purchaser eéch shall have the right during normal business hours
and upon reasonable notice at their respective sole cost and
expenseé by their respective authorized representative, to inspect
ﬁﬁe Units and the Lessee's records with respect thereto, ét such
time as shall be reasonably necessary to confirm thereto the
existence and proper maintenance of the Units during the
continuance ¢f this Lease.

11.3. License to Enter. Subject to the proviso hereto,

Lessee hereby grants to the Lessor and the Note Purchaser (or
such person as the Lessor or the Note Purchaser sﬁall designate)
an irrevocable license (Lessee hereby warranting that such
license is-Qalid and enfofbeable) to enter any property owned or
controlled by Lessee where a Unit is located (and to use its best
efforts to obtain upon request by the Lessor or the Note
Purchaser the right to enter any property not owned or controlled
by Lessee) and to bring upon or across such land such trucks,
cranes aﬁd other equipment-handling device as such parties may

deem necessary in connection with the exercise of Lessor's rights

and, remedies’ under this Lease; provided, however, that neither

Lessor nor the Note Purchaser shall be entitled to exercise such
license unless an Event of Default has occurred and is continuing
and this Lease or Lessee's rights of possession hereunder have

been terminated or the Lease Term has expired and Lessee has

1S
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failed or refused for any reason to surrender the Units pursuant

to Section 12 or 14 hereof.

SECTION 12. "RETURN OF UNITS UPON EXPIRATION OF TERM.

12.1. Return. Upon the expiration of the Lease Term with
respect to any Units, the Lessee will (unless the Lessee has
ﬁﬁrthased such Units), at its own cost and expense, at the reguest
‘of'the'Lessor, either: deliver possession of such Units to the
Lessor at such storage areas of the Lessee or to any other reason-
able locations within a 150-mile radius of the city of Denver,
Colorado, or to such other locations as Lessor may specify which
requires Lessee to transport such Units a distance no farther than
the distance from their then current locations té the City of”
Denver, Colorado, or to such other locations as may be agreed by
Lessee and Lessor; or in the absence of any designation of storage
locations, in such location as the Lessee may select, and (in the
event of storage at Lessee's facilities) permit the Lessor to
store the Unité at such facilities for a period not exceeding 60
days. At the end of such storage period or prior thereto at the
request.of the Lessor, the Lessee shall ready the Units for
shirment. The costs of all such storage and shipping of the Units
ié';o ke a2t the risk and expense of the Lessee, and after expira-
tion ¢f such 60-day period or delivery of:the Units to the site
specified by Lessor, whichever occurs first, such risk and expense
shall be for the account of the Lessor, including any reasonable
charges for storage by the Lessee. In no event, however, shall

Lessee be reguired to store the Units for a further period greater

>
(o)}



than 90, days. During any such storage period the Lessee will
permit- the Lessor or any person designated by it, including the
authorized representative or representatives of any prospective

purchaser of the Units, to inspect the same; provided, however,

that the Lessee shall not be liable, except in the case of gross
negligeénce or.willful misconduct of the Lessee or of its employees
5; agents, for any injury to, or the death of, any persoﬂ exercising,
either  on behalf of the Lessor or any prospective purchaser, the
rights of inspection granted under this sentence. The gathering,
delivery, storage and transporting of the Units as hereinbefore
provided are of the essence of this Lease, and ﬁpon application to
any court of equity having jurisdiction in the premises the Lessor
shall ke entitled to a decree against the Lessee fequiring specific
performance of the covenants of the Lessee to so gather, deliver,
store and ffansport the Uhits. In the event any of the Units are
not Jathered, delivered and stored as hereinabove provided within

5 days after the expiration of this Lease with respect to such
Units, the storage period shall not commence until such has been
accomplished and the Lessee shall, in addition, pay to the Lessor
for eachvday thereafter an amount equal to the higher of (a) an
amount equal to the Equipment Cost of such Units multiplied by the
déily eguivalent of the Fixed Rental rate applicable to such

Units, or (b) the Fair Rentgl Value (determined in the manner
provided in Section 17 hereof). <dinibe—~feor= i A
thecarnounEr =t manie. Q/i

12.2. Condition on Return. The Units returned tec the é%%{j

Lessor pursuant to this Section 12 shall be (i) in good working
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condition and (in the case of the Group A Units) eligible for

interchange; (ii) the same operating order, repair and condition

as when driginally delivered to the Lessee, ordinary wear and /(
tear exceptéd, em/jspecified further in Section 7; and (iii) free //V
and clear of all liens and encumbrances. At the time of return of

the Units to.the Lessor, the Lessee shall also deliver to the

Lessor all plans, specifications, operating manuals and other

literature in its possession applicable to the Units.

- ‘ //_ T
SECTION 13. DEFAULT. | %

13.1. Events of Default. Any of the following events shall

constitute an Event of Default hereunder:

(a) Lessee shall fail to pay any part-of any Fixed“
Rental, Interim Rental or Supplemental Rent, including,
without limitation, Casualty Value or Terminatior. Value as

“Pprovided in Section 2, 10 or 17 hereof, and such failure
shall continue for five (5) Business Days;

(b) Lessee shall fail to pay any sum regquired to be
paid to the Lessor to compensate the Lessor for a Loss of
.Beﬁefits pursuant to Section 5.2 hereof, and such failure
shell continue for thirty (30) days after written notice
from the Lessor to the Lessee, specifying the default and
cdemanding the same be remedied;

{c) The Lessee shall make or permit any assignment or
transfer of this Lease, or of possession of the Units, or:

any portion thereof not permitted by Section 16 of this



Lgase; qr'Lessee shall permit the lapse of any insurance
requirea to be maintained pursuant to Section 10.1;

'kd) Lessee shall fail to observe or perform any other
of the.covenants, conditions and agreements on the part of
thg Lessee contained herein or in the Participation
Agreement or any other Operative Agreement to which Lessee
is party and such default shall continue for thirty'(30)
days after written notice thereocf from the Lessor specifying
the default and demanding the same be remedied; provided
that the above thirty (30) day cure period shall be
increased to ninety (80) days if the defaﬁit is reasonably
curable and the Lessee demonstrates to Lessor's reasonable
setisfaction that the Lessee is diligently aftempting to
accomplish such a cure;

(e) Any represéhtation or warranty (except the
“Tepresentations contained in Section.5.2(b)) made by the
- Lessee herein, in the Participation Agreement, in any other
Operative Agreement to which Lessee is a party, or in the
Purchase Order Assignment or in any statement or certificate
furhished to the Lessor or the Note Purchaser pursuant to or

in connection therewith is untrue in any materizal respect as
0f the date of issuance or making thereof, and is material
at the time in questiog and remains uncured;

((£) The occurrence of an Event of Default under one of
the Coal Purchase Agreements not cured within ninety (90)

days, it being agreed, however, that cure shall be deemed to

have been effected if, within ninety (20) days following the



0ccurreg;e of such Event of Default under a Coal Purchase
Agreement, the Lessee is able to and does provide additional
secufity to the Lessor which, in the sole determination of
Lessor;‘is of comparable value to the Coal Purchase Agreement
without reference to default;

(gy- The Lessee becomes insolvent or fails generally to
pay its debts as such debts become due, or causes or suffers
an order for relief to be entered against it under
applicable federal or state bankruptcy law, or makes a
general assignment for the benefit of creditors or applies
fcr or consents to the appointment of a custodian, trustee
or receiver for the Lessee or the major pa:t40f its
property;

(h) A custodian, trustee or receiver is appointed for
the Lessee or for a major part of its property and is not
éischarged within thirty (30) days after such appointment;

(i) Bankruptcy, reorganization, arrangement,
insolvency or liquidation proceedings, or other proceedings
for relief under any bankruptcy law or similar law for the
relgef of debtors, are instituted by or against tﬁe Lessee
and, if instituted against the Lessee, are consented to or
are not dismissed within sixty (60) days after such

institution;
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(j) A final, non-appealable judgment for payment of
money in~excess of $1,000,000 shall be rendered against the
Lesséelby a court having jurisdiction over the Lessee, and
such jﬁdgment shall remain unsatisfied for a period of sixty
(60) days during which the time period for execution has not
been stayed;

(k) The Lessee shall be in default at any one fime in
the payment of any one or more debt obligations or lease
obligations the outstanding principal amount (in the case of
leases, determined on the bases of nondiscounted aggregate
rentals) of which is, in the aggregate, iﬁ excess of
$1,000,000, and the period of grace, if any, with respect
thereto in each case at such time shall have expired.

13.2. Remedies. If any Event of Default has occurred and
is continuing, the Lessor;.at its option, may declare this Lease
in default and: _

(a) Proceed by appropriate court action or actions,
either at law or in equity, to enforce performance by the
Lessee of the applicable covenants of this Lease or to
recﬁver damages for the breach thereof, including reasonable
attorneys' fees;

" (b) No sooner than ninety (90) days following a declara-
tion in the case of an Event of Default described in sec-

tion 13.1(a), provided that such declaration is no more

than the sixth such declaration hereunder and provided

further that no such declaration has been made within the




three previous years, and immediately upon a deélaration in
the case~of any other Event of Default, by notice in writing
to thé Lessee, terminate this Lease, whereupon all right ;f
the Lessee to the use of the Units shall absolutely cease and
te;mina»e as though this Lease had never been made, but the
Lessee shall remain liable as hereinafter provided; and
thereupon, the Lessor may without notice enter upon the
premises of the Lessee or other premises where the Units may
be located and take possession of the Units and thenceforth
hclcd, possess and enjoy the same free from any right of the
Lessee, or its successor or assigns, to uée the Units for any
purrose whatever, but the Lessor shall nevertheless have a
right to recover from the Lessee any and ali-amounts which
may have accrued to the date of such termination (computing
the réntal for any nﬁmber of days less than a full rental
“period by a fraction of which the numerator is such number of
days and the denominator is the total number of days in such
full rental period) and also to recover forthwith from the
Lessee (i) as damages for loss of the bargain and not as a
penélty, whichever of the following amounts the Lessor, in
its sole discretion, shall specify, (x) a sum which represents
the excess 0f the present worth, at the time of such termina-~
tion, of a2ll rentals for the Units which would otherwise have

accrued hereunder from the date of such termination to the

end of the Lease Term over the then present worth of the then

23]

zir Rental Value of the Units for the period beginning with
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the péipt in time when the Units could reasonably be re-
leased gy Lessor (such period to begin not less than 3 months
aftef-the date Lessor regains possession of the Units) and
ending.with the originally scheduled termination of the Lease
Term, computed by discounting from the end of the Lease Term
td® the date of such termination or re-lease period, as the
case may be, such present worth to be computed in eéch case
on a basis of a per annum discount rate equal to ten percent
€10%), compounded annually from the respective dates upon
waich rental would have been payable hereunder had this Lease
not been terminated, or (y) an amount equai to the excess if
any of the Casualty Value of the Units as of the most recent
rental payment date on which Rent was paid in full over £he
Fair Market Value thereof at such time; provided, however,
that in the event thé Lessor shall have sold the Units, the
Lessor, in lieu of collecting any amounts payable by the
Lessee pursuant to the preceding causes (x) and (y) of the
part (i) with respect thereto may, if it shall so elect,
demand that the Lessee pay and the Lessee shall pay, on the
dafe of such sale, as liquidated damages for lossvof a
bargain and not as a penalty, an amount egqual to the excess,

if any, of the Casualty Value of the Units as of the most

recent rent payment date on which Rent was paid in full over

‘the net proceeds of such sale and (ii) all Supplemental Rent

which may be due and owing and any damages and expenses,

other than for a failure to pay rental, in addition thereto

o
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and for all costs and expenses, including legalAfees incurred
in *he e%ercise of any such remedies; and/or
.(c) No sooner than ninety (90) days following a declara-
tion in.the case of an Event of Default described in Sec-
tion 13.1(a), provided that such declaration is no more
than the.sixth such declaration hereunder and provided
further that no such declaration has been made within the
three previous years, and immediately upon such declaration
ir. the case of any other Event of Default, foreclose upon or
exercise any right or remedy granted to it hereunder or by
law to enforce the security interest granted to it pursuant
to Section 19 hereof, and apply amounts realized in connec-
tion therewith, after payment of all costs of expenses,
including reasonable attorneys' fees, incurred in so doing,
to améunts owed pursﬁant to Section 13.2(b).
For purposes of Section 13.2 above, the Fair Rertal Value and
Fair Market Value for the Units shall be determined on the basis
set forth in Section 17.3 hereof; provided that any sale in the
commercially reasonable manner of the Units prior to any such
determinétion shall chclusively establish the Fair Market Value
0f the Units and any rental in a commercially reasonable manner
of the Units prior to any such determination shall conclusively

establish the Fair Rental Value of the Units.

Lt any sele pursuant to this Section, the Lessor or the Note
Furchaser may bid for and purchase the Equipment. To the extent




——————

ﬁermitped 5y~applicable law, the Lessee hereby waives any rights
now or~hereaf£er conferred by statute or otherwise which may
require thevLessor to sell, lease or otherwise use the Equipment
in mitigatién of the Lessee's damages as set forth in this
Section'or which may otherwise limit or modify any of the
Lgssor“s rights and remedies in this Section. It is further
&éreed that 'insofar as notice of any such sale shall by law be
required to be delivered to Lessee, ten (10) days' notice shall
be deemecd commercially reasonable.

-

13.3. Further Cure. In the event that Lessee shall, prior

to the time Lessor shall have the right to exeréise the remedies
set forth in paragraphs (b) and (c) of Section 13.2, cure the
Bvent of Default giving rise to the right to exerﬁise such |
remedies, and if at such time no other Event of Default shall
have occurréd and be contihuing hereunder (other than an Event of
Default relating solely to the non-payment of any amount which
became due solely because of the declaration of such Event of
Default), the Lessor shall rescind and annul such declaration and
its conseqguences (but no such rescission or annulment shall
extend tb or affect any subsequent default or impair aﬁy rights
consecquent thereon), and in such event the Lessee shall prqmptly
péy:to the Léssocr or the Note Purchaser an amount egual to their
reasonable expenses incurreq in connection ‘with such Event of
Default or -declaration thereof.

13.4., Cumulative Remedies. The remedies provided the

_essor in this Lease shall not be deemed exclusive, but shall be
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égmulative apd shall be in addition to all other remedies in its

favor existiﬂg at law or in equity. The Lessee hereby waives any
mandatory.fequirements of law, now or hereafter in effect, whi;h

might limit'or modify any of the remedies herein provided, to the
extgnt that such waiver is permitted by law. The Lessee hereby

yaiveS‘any and all existing or future claims of any right to
éssert any cffset against the Rental payments due hereunder, and
agrees. £to make the Rental payments regardless of any offset or
élaim.which may be asserted by the Lessee or on its behalf in
connection.with the lease of the Units. In addition to any other
remedies provided herein or othérwise availablé to Lessor at law
or in equity, Lessee shall pay the reasonable attorney's fees and

expenses incurred in connection with any Event of Default.

13.5%. Lessor's Failure to Exercise Rights. The failure of

the Lessor-to exercise thé rights granted it hereunder upon any
occurtrence of any of the contingencies set foer herein shall not
constitute a waiver of any such right upon the continuation or
recurrence of any such contingencies or similar contingencies.

13.6. Notice of Event of Default. The Lessee also agrees

to fu;niéh to the Lessor and the Note Purchaser promptly upon any
responcikle officer becoming aware of any condition which
cbn;tituted or constitutes an Event of Default under this Lease
or which, after notice or lapse of time, or both, would
constitute.such an Event of Default, written notice specifying
such condition and the nature of status thereof. For the

1

purposes of this Section 13.6 a "responsible officer" shall mean,

;ith respect to the subject matter of any covenant, agreement or
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obligation of the Lessee contained in this Lease, any corporate
officer of Lessee who, in the normal performance of his
operationél responsibilities, would have knowledge of such matter

and the regquirements of this Lease with respect thereto.

SECTION 4. RETURN OF UNITS UPON DEFAULT.

14.1. ‘Lessee's Duty to Return. 1If this Lease shall be

terminated by reason of any Event of Default, the Lessee shall
farthwith deliver possession of the Units to the Lessor at a
location designated by Lessor, but at the Lessee's risk and
expense. The Units shall be in the condition réquired by
Section 12 herecf. For the purposes of delivering possession of
the Units to the Lessor as above regquired, the ﬁeésee shall af
its own cost, expense and risk (except as hereinafter stated):
{a) With respecf to all of the Equipment, promptly
“submit to Lessor and Note Purchaser a detailed inventory
thereof, if appropriate, dismantle in a manner so as to
permit its re-erection, including, as appropriate, match
marking and packaging the same, and promptly submit to
Leséor and Note Purchaser the maintenance logs reQuired by
Section 7 hereof.
(b} Forthwith place the Units in such reasonable
storage place or place§ within the continental United States
as the Lessor may designate or, in the absence of such

designation, as the Lessee may reasonably select;
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(c) Return to Lessor all plars, specificétions,
operatiﬂg manuals and other literature held by Lessee which
ralates to the operation of the Units; and

| (d). Provide storage at the risk of the Lessee at such
st?rage place or places without charge for insurance, rent
or storage for a period ending five years following return
of =hé Units to Lessor and during such period of storage the
Lessee shall continue to maintain all insurance required by
Section 10.1 hereof.
A1l amounts earned in respect to the Units after the date of
termination of this Lease shall belong to the ﬁessor, and if

received by the Lessee, shall be promptly turned over in

accordance with the terms hereof.

14.2. Specific Performance. The gathering, delivery,
storage aﬂd transporting ;f the Units as hereinbefore provided
are of the essence of this Lease, and upon application of any
court of equity having jurisdiction in the premises, the Lessor
shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to gather,

deliver,.store and transport the Units.

|

4.3. Lessor Appointed Lessee's Special Agent. Without in

.

W limiting the obligation of the Lessee under the foregoing

b
JiY

m

n
<

n

ions ¢f this Section 14, the Lessee'hereby irrevocably

[®H

'Y

rov
appcints the Lessor and Note Purchaser as the special agents and
attorneys of the Lessee, with full power and authority, at any

~ime wnile the Lessee is obligated to deliver possession of the




Un;ts to the_Lessor, to demand and take possession of the Units

in the- name and on behalf of the Lessee from whosoever shall be

at the time-in possession of the Units.

SECTION 15. ASSIGNMENTS BY LESSOR.

i This Lease and all rent and all other sums due or to become
due hereunder may be assigned in whole or in part by the'Lessor
Aand security interests may be granted in the Units in accordance
with the Participation Agreement. Lessee hereby agrees and
consents to the Lessor's assignment of certain of its rights
hereunder and the grant of a security interest in the Equipment
to the Note Purchaser pursuant to the Security Agreement (and all
successors in interest to the Note Purchaser), asAa consequenée
of which the rent and other sums payable by the Lessee which are
the subject matter of the assignment shall be paid to or upon the
written order of the Note Purchaser as provideq_in Section 2
hereof. The Lessee acknowledges and agrees that (a) the rights
of Note Purchaser in and to the sums payable by the Lessee under
any provision of this Lease shall not be subject to any abateméent
whatsoever and shall not be.subject to any defense, setoff,
counterclaim or recoupment whatsoever whether by reason of
féi;ure'cr of defect in the Lessor's title, or any interruption
from whaitsoever cause in thg use, operation or possession of the
Units or any part thereof, or any damage to or loss or
destruction of the Units or any part thereof, or by reason of any
other Iindebtedness or liability, howsoever and whenever arising

(including any breach by Lessor of any of its obligations



hereunder), of the Lessor to the Lessee or to any other person,
firm or corporation or to any governmental authority or for any
cause wha£soever, it being the intent hereof that the Lessee
shall be uncgnditionally and absolutely obligated to pay Note
Purchaser all of the rents and other sums which are the subject
mgtter'of the -assignment, (b) unless and until the Lessee shall
have received written notice from the Note Purchaser that the
éssignﬁent has been released: (i) no amendment or modification
of, or waiver by or determination of satisfaction by or request
from or termination under Section 17.5(d) hereof or election,
approveal or consent of or other 'action by the Lessor in respect
of any of the provisions of this Lease shall be effective unless
Note Purchaser shall have joined therein in writing or shall ﬁave

given its prior written consent thereto; provided, however, that

if an Evenf of Default or.any event which with the lapse of time
or tB; giving of notice, or both, would constitute such an Event
of Default, shall have occurred and be continuing, the sole right
to make cr give such amendment, modification, waiver, determina-
tion of satisfaction, request, termination, election, consent,
approval or like action shall be vested in the Note Purchaser; and

(ii) Note Purchaser shall have the sole right to exercise all

(0]

rights, pfivileges and remedies (either in its own name or in the
name of the Lessor for the use and benefit 6f the Note Purchaser)
are permitted or provided to be exercised by the Lessor; provided
That such exclusive right of exercise shall not apply with respect
To suits for damages in respect of Excepted Rights in Collateral

as defined in the Security Agreement, and (c) except in cases
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wbere the Le;sor assigns all of its right, title and interest in
the Units ané the Lease in accordance with the terms hereof, all
obligatiohé of the Lessor to the Lessee under this Lease shall be
and reméin enforceable by the Lessee against, and only against,
the»Lessor.
It 1s understood and agreed that the right, title and

interest of. Note Purchaser in, to and under this Lease and the
rents and other sums due and to become due hereunder shall by the

exXpress terms granting and conveying the same be subject to the

rights of the Lessee under this Lease to the Units.

SECTION 16. ASSIGNMENTS BY LESSEE: USE AND POSSESSION.

16.1. Lessee's Rights to the Units. Notwithstanding any
sublease of the Units or assignments of this Lease, Lessee
acknowledges that it remé&ns primarily obligated hereunder. So
long “as no Event of Default shall have oqcurre@ and be )
continuing, the Lessee shall be entitled to the possession and
use of the Units in accordance with the terms of this Lease, but,
without the prior written consent of the Lessor, the Lessee shall
not assign, transfer or encumber its leasehold interest under
this Lease in the Units except to the extent permitted by Section
16;2 hereof .- The Lessee also shall not, without the prior~
written consent of the Lessor, part with the possession or
control ¢f, or suffer to allow to pass out of its possession or
control; the Units, except to the extent permitted by Section

16.2 herecf.

[8)]
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16.2. Use and Possession by Lessee. The Lessee agrees that

the Units wiil be used by it and any assignees or sublessees
permitted hereby solely within the continental limits of the
United Statés.of America. The Lessee further agrees that it will
not_assign this Lease or any of its rights hereunder or sublease
gll or any Unit of the Equipment to any party, without obtaining
éhe prior written consent of the Lessor. Notwithstanding the
previous sentence, the Lessee may, without obtaining the prior
Qritten consent of the Lessor, (a) sublease all or any part of the
Group A Units to any Person for up to 90 days during any period in
which such Group A Units are not needed by the}Lessee for making
cdeliveries of coal to one of the Buyers or any other member of the
Lessee, and (b) sublease the 47 Open Top Gondola ﬁail Cars identified
on SCHEDULE A hereto and the Locomotives to SF Coal Corporation
pursuant tb the Equipmenijease dated as of July 19, 1984, as
amedaédx'between the Lessee and SF Coal Corporation, (c) sublease
all or any of the Units to any ccupany which is owned by or which
is commonly owned with the Lessee to the extent of fifty percent
- (50%) or more of its voting rights or which is a member/owner of
the Leséee (collectively, an "aAffiliate"), and (d) assign this

Lease tec any survivor, successor or transferee of the Lessee as a

rés;lt cf a merger cr consolidation permitted by Section 5(d) of

the Participation Agreement. Every sublease permitted by clauses
(a), (b) or (c) of this Section 16.2 shall contain or be accom-
panied by an agreement of the sublessee to the effect that the -
rights of such sublessee in and to the Units covered thereby is

subordinate to this Lease and to the interests of the Lessor and
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Note Burchasgr in and to such Units, and by an agreement of such
sublessee to permit the Lessor and the Note Purchaser to inspect
such Unifs'at the location of the sublessee and granting to the
Lessor and ﬁote Purchaser a license to enter identical to that
contained in Section 11.3 hereof. Each sublease permitted by this
Secticn 16.2.shall also, by its terms, expire upon the expiration
ﬁr other teérmination of the Lease Term for the Units covéred by
"such sublease and, in the case of any sublease to a member/owner
of the Lesgee, when such member/owner ceases to be a member in
good standing of the Lessee. Any sublease permitted by clause (a)
or (c) of this Section 16.2 shall be made only ﬁpon written notice
to Lessor, executed by Lessee, (i) identifying the sublessee, the
Units being subleased and the term of such subleage, and (ii)
stating that such sublease does not release Lessee from any of

its obligations under this Lease.

SECTION 17. RIGHT OR PURCHASE OFTION; RENEWAL OPTIONS; EARLY
TERMINATION.
17.2. Purchase Option. So long as this Lease shall not

have terminated, the Lessee shall have the option following the
expiration of the Lease Term (or any renewal period) for any

Units, upon written notice to the Lessor given at least 360 days

/:z——ﬁXﬂfiior to such expiration, of its intention to purchase all or any
[ € ' —

gG;.J 5.part oflaunh Unitsgby paying to the Lessor in immediately avail-
E Eg able funds the Fair Market Value (as hereinafter defined) thereof

(provided, that in determining such Value, the Units shall be

T

deemed to be in the condition in which they are required to be
; returned pursuant to Section 12 hereof and to be free and clear of

Ghd H\e- L-OL,OW\OT"VQ,SI or, \,\I;Jv}\ r@'te!’el\(:@ "LD .H\e

Group A Uinits, all s3 but not less than all
of such lUnits ci*’%o Same ’ocahm,
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;ll liens, c}aims and encumbrances), plus all other.sums then
owing hereunder. The Lessee shall be solely responsible for any
sales or 6ﬁher taxes or charges applicable to the transfer. Upon
determination. of the Fair Market Value of such Units, the Lessee
sha;l Ihhave the option to rescind its notice of intention to
pprchase such Units, provided that no such recission may be made
Q;thin 2C days prior to the expiration of the Lease Term and upon
such recission the Lessee must then reimburse the Lessor for all
Qﬁ.its expenses in ccnnection with the determination of such
value, inciuding appraisal costs pursuant to Section 17.3, and
provided further that, upon such rescission, Lessee shall not be
entitled to renew the Lease Term with respect to such Units.
Failing such recession the Lessee shall purchasevfhe Units and pay
the Fair Market Value determined for such Units on the expiration
date of thé Lease Term, aﬁd upon such payment the Lessor shall
trans¥er to the Lessee, all of its right,. title and interest in
and to the equipment on an "as-is, where-is" basis and without
recourse or warranty except for the absence of liens created by or
through the Lessor. Lessor further agrees to execute a bill of
sale and‘such other documents as are reasonably necessary to
'accomplish the foregoing.

127.2. Renewal Options. Previded that no material or matured

Event of Default, or any event which with the lapse of time or the
giving of notice, or both, would constitute such an Event of

Default, shall have occurred and be continuing, the Lessee shall

Hh

have, upon writien notice to the Lessor given at least 360 days




prior to the expiration of the Lease Term (or any renewal period)
for any Units, the following renewal coptions:
'(é) The Lessee shall have the option to renew and /f'"‘\\

' . rou
extend this Lease with respect to all or any part of the e P

ahd'ThQ «-Units for two additional terms of five years each, subject

LﬁCOMﬁfW@@to‘all of the terms and conditions herein contained for the
C”7‘M'a_ . original Lease Term, exXcept that: (i) the Fixed Rental
respect |

%ﬁﬁ ‘| payanle for and during any such renewal term shall be an
Grou

amount equal to the Fair Rental Value (as hereinafter defined)
Ol‘tﬂt¥ of such Units, and such Fixed Rental shall be payabie an-

nOf'kﬁs nually, in advance; and (ii) the Casualty Value payable with

+han all
of such

Uﬂjfs respect of any Casualty Occurrence during such term shall be

respect to such Units for and during any such renewal term in

at Hhe determined by the agreement of the Lessor and Lessee; and

same | ‘ - .
(b) The Lessee shall have the option, in lieu of the

locaTn,

“ “option set forth in (a) above, to renew and extend the term

of this L-zse with respect to all or any part of theXB;its

for such additional term of one or more years as the Lessee

shall determine, subject to all of the terms and conditions
herein contained for the original Lease Term, except that

the Fixed Rental payable for and during any such renewal

term shall be an amount equal to one-half (1/2) of the Fixed
Rental applicable to sgch Units during the last year of the
original Lease Term, and the Casualty Value payable with
respect to such Units for and during any such renewal term
in respect of any Casualty Occurrence during such term shall

be determined by the agreement of the Lessor and Lessee;
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érpvidgg, that, for renewals governed by clause (b) of this
Section 17.2; (i) the aggregate term of this Lease (including all
renewal téfms) with respect to such Units shall not exceed eighty
percent kBO%).of the useful life of such Units, and (ii) at the
time of.entering into any renewal of the Lease the residual value
of such Units upon expiration of such renewal period shall be, in
iﬁe’reasonéble estimate of the Lessor, egqual to at least 20% of
the Equipment Cost thereof.

| 17.3. Fair Market and Fair Rental Value. The Fair Rental

-

Value or Fair Market Value, as the case may be, of the Units

shall be determined on the basis of, and shall be equal in amount
to, the value which would obtain in an arm's-length transaction
between an informed and willing lessee or buyer, és the case may
be (cther than a lessee or buyer, as the case may be, currently
in possession), and an informed and willing lessor or seller, as
the Case may be, under no compulsicn to lease or sell, as the
case may be. If on or before 300 days prior to expiration of the
Lease Term, the Lessor and the Lessee are unable to agree upon a
determination of the Fair Rental Value or the Fair Market Value
of the Uhits, such value shall be determined as follows: the
Lessor and the ﬁessee shall consult for the purpose of appointing
a'qpalified independent appraiser by mutual agreement; however,
if no such appraiser is so appointed on or before 280 days prior
to the expiration of the Lease Term, the Lessor and the Lessee
chall each appoint, at their own expense, an independent appraiser
on cr before 260 days prior to the expiration of the Lease Term,

and the two appraisers so appointed shall, within 15 days after

&6




fhgir gppoinﬁmént, appoint a third independent appraiser. Such
apprarser(s)~shall be instructed to make a determination of the
Fair Markéf Value or the Fair Rental Value within a period of 30
days following appointment, and shall promptly communicate such
determination in writing to the Lessor and the Lessee. Except as
otherwise proyvided in Section 17.1, the expenses and fees of the
appraiser, in any case in which a single appraiser is_agfeed upon,
‘and of the third appraiser, in any case in which three appraisers
are chosen, shall be borne equally by the Lessee and the Lessor.
If the parties have appointed a single appraiser, such appraiser's
determination shall be final and binding on the-parties. If three
appraisers are appointed, the values determined by each of the
three appraisers shall be averaged, the determinétion which
differs most from such average shall be excluded, the remaining
two determinations shall be averaged and such average shall be
final and, except as otherwise provided in Section 17.1, binding

on the parties.

17.4. Delivery of Units. If the Lessee has not elected to

rurchase any of the Units then leased hereunder as provided in
Section.17.l, or to renew this Lease with respect to such Units
as provided in Section 17.2, all of such Units shall be returned
tblthe Lessor at the end c¢f the coriginal Lease Term, .or the then
current renewal term, as thg case may be, in accordance with
Section 12-hereof.

17.5. Earlv Termination Option

(a) The Lessee may, at any time on or after January 1,

1€¢20, on at least 180 days prior written notice to the

&7




Lessor, express its intention to terminate this Lease on any

rent payment date thereafter with respect to any Unit then

leased hereunder; provided, however, that the Lesee may not

give such a notice with respect to Group A Units more than
once in each calendar year, except that two such notices may
be given in any three calendar years with respect to Group A
Units. Except as provided in Section 17.1(b), such termina-
tion shall be effective on the first rent payment date
following such 180-day period (the "Termination Date").
Durin; the period from the giving of such notice until the
Termination Date, the Lessee, as agent forAthe Lessor, shall
use its best efforts to obtain bids for the purchase of such
Units. The Lessee shall certify to the Lessor in writing the
amount of each bid received by the Lessee and the name and
addreés of the party:submitting such bid. The Lessee may
“Utilize agents for purposes of fulfilling_such bid related
obligations. On the Termination Date, and subject to payment
of the Termination Value, the Lessor shall sell such Units
without recourse or warranty, for cash, to whosoever shall
bavé submitted the highest bid prior to such date, and
thereupon the Lessee shall deliver such Units so sold to the
Lesscer in accordance with the provisions of Section 12 of
this Lease.
¢(b) The total sale price realized at any such sale
shall be paid in accordance with Section 2 hereof, and, in
addition, the Lessee shall pay as provided in Section 2, (i)

the amount, if any, by which the Termination Value set forth




_

in SCQEDULE E for the Units (the "Termination Value") exceeds
the procéeds of such sale, if any, less all expenses incurred
by the'Lessor in selling the Units, and (ii) all rentals or
other §ﬁms, including Supplemental Rent, due hereunder on or
pr;or to such date and then remaining unpaid. In the event
no such sale takes place by the Termination Date, Lessor
shall retain title to the Units and the Lessee, at its option
(which must be exercised on or before such Termination Date),
mey keep the Lease in effect with respect to such Units or
pay the Termination Value and such other amounts on the
Termination Date and thereby terminate therLease with respect
to such Units. The obligation of the Lessee to pay Fixed
Rental with respect to the Units shall contiﬁue undiminiéhed
until payment of the sale proceeds and all or any portion of
the Tefmination Valu;; if any, payable hereunder to the
“Lessor. The Termination Values include compensation to _the
Lessor for all regular Rental payments accruing through the
Termination Date. Upon the payment of all amounts required
to be paid by the Lessee pursuant to this paragraph (b), and
all other sums then owing from Lessee under this Lease, the
obligation of the Lessee for all subsequent Fixed Rental
Peayments with respect to the Units due and payable after, but
not cn or before, the ?ermination Date shall cease.
(¢) The Termination Value for any Unit of Equipment
shall be the percentage of Eguipment Cost of the Unit set
forth opposite the applicable Basic Rent Date as set forth

in Schedule D.
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(d) Notwithstanding any other provisions of this

Section 17.5, (i) at any time following notice by Lessee of
the Early Termination, up to and including the Termination
Date, ﬁessor, by written notice to Lessee, may elect to
te;minate this Lease on the Termination Date rather than

se¢ll the Units, and (ii) no sale pursuant to this Section
17.% may be made to Lessee or any of its Affiliates. In the
event of an Early Termination in which the Lessor elects to
terminate this Lease rather than sell the Units, Lessee shall

return the Units pursuant to Section 12.

SECTION 18. INTEREST ON OVERDUE RENTALS AND AMOUNTS PAID BY
LESSOR. | '
Anything to thg contrary herein contained notwith-
standing, ény late paymenf of sums due hereunder, or amounts
expended on behalf of the Lessee pursuant. To Section 20.2 hereof,
shall result in the additional obligation on the part of the
Lessee to pay also an amount calculated on the basis of the
greater of (a) 20% per annum and (b) two percentage points above
the rate.at such time in effect under the Note (but in no event
greater than the maximum lawful rate) on the overdue rentals and
aéopn:s expehded for the period of time during which they are
overdue or expended and not repaid, which amount shall be payable
to the Person entitled to receive sums paid late or whe expended

such amount on behalf of Lessee.
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SECTION 19. - SBECURITY FOR LESSEE'S PERFORMANCE.

19:1. As security for the performance cof its obliga-
tions undér'this Lease, the Lessee hereby grants to the Lessor a
securizty inferest in and assigns to the Lessor, all of its right,
title agd interest in and to (i) any sublease for any of the Units
and (1) the Coal Purchase Agreements, the Doal Delivery Contract
éﬁd other similar agreements assigned to Lessor from timé to
time. -Lessee further acknowledges and agrees that such security
interest extends to the right, upon the occurrence of any Event of
Default hereunder, subject to the restrictions as to timing set
forth in Section 13.2(c) hereof, to receive andrcollect all
payments assigned pursuant to this Section 19 made under such
subleases and apply the same to payments of Lesseé's obligati&ns

under this Lease, and to take such action, including the commence-

ment, conduct and consummafion of legal, administrative or other
proceedings, as shall be permitted by the. terms hereof or of _such
subleases or by law. It is the intent and purpose hereof that
this assigrnment shall be effective and operative immediately,
withous further act or instrument, upon the execution of any such
sublease; and shall continue in full force and effect throughout
the term of each such sublease, and the Lessor, or Note Pu;chaser
pﬁrsuant'to the terms of the Security Agreement, shall have such
rights until all amounts due and owing hereunder shall have been
fully paid -and discharged. Lessee shall promptly deliver to
Lessor the orginal of any sublease for any of the Units having a

term (including renewal period) in excess of six months.
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19.2 Lessee shall be responsible for allireasonable
costs and exgenses, including legal fees, incurred by Lessor and
Note Pu;chaser in connection with the review of any comparable
security oféered as contemplated by Section 13.1(f) hereof or
otherwige incurred in connection with issuing any consent,

acknowledgment or waiver hereunder related to the security

referred to6 in this Section 19.

19.3., Lessee shall at its cost and expense file and

refile all financing statements and confirmation statements liZSﬁDr'
necessary to maintain in favor of dsnot[gﬁd Note Purchaser a P

7
perfected security interest in the subleases and coal purchase ’Z//
agreement assigned under Section 19.1 hereof. |

SECTION 20. MISCELLANEQUS.

- -

20.1. Notices; Wire Transfer Instructions. Any notice

required or permitted to be given by either party hereto to the
other shall be deemed to have been duly given when delivered
persopaliy or on the second (2nd) business day following deposit
in the United States Mail, registered mail, addressed as follows:

I£ to Lessor: Heleasco Twenty-Three, Inc.
3411 Silverside Road
Weldin Building, Suite 201
Wilmington, Delaware 19810
Attention: President

With a copy to: Helios Capital Corporation
Two Radnor Corporate Center
100 Matsonford Road
Radnor, Pennsylvania 19087

~1
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If to Lessee: Western Fuels Association, Inc.
: 700 Jefferson Building
1225 19th Street, N.W.
Washington, D.C. 20036
Attention: General Manager
In all such cases with a copy to:
the Note Purchaser Wichita Bank for Cooperatives
Farm Credit Banks Building
3 ' - 151 North Main Street
- Wichita, Kansas 67202 .
Attention: Senior Vice
President and Treasurer
‘or addressed to any such party at such other address as such party
shall heredfter furnish to such other parties in writing. Any
paymen=t due to the Lessor or the Note Purchaser hereunder shall,
until the Lessee receives written notice from such party specifying
different instructions, be made pursuant to the instructions set
for in Section of the Participation Agreement.

20.2. Right to Perform. If an Event of Default shall occur

héregpder, either the Lessor and the Note Purchaser may, but
shall nct be_obligated to, make advanceshin réépect bf the s;me
and take ail such action as may be nece-sary in respect of the
same. Any payment so made by any such party and all costs and
egpensés (including, without limitation, reasonable attorneys'
fees and expenses) incurred in connection therewith shall be
payable by the Lessee to the party making the same upon demand as
Supplemental Rent hereunder, with interest at the rate at such
time in effect for overdue bayments under Section 18 hereof.

'20.3. Counterparts; Uniform Commercial Code. This Lease

mav pe sxecuted in any number of counterparts, each cocunterpart

(9]

onstituting an original but all together one and the same




instrument apd contract; provided, however, that to the extent

that this Lease constitutes chattel paper (as such term is
defined in the Uniform Commercial Code) no security interest in
this Lease ﬁay be created through the transfer or possession of
any counterpart hereof other than the counterpart bearing the
receipt therefor executed by the Note Purchaser on the signature
bage hereof, which counterpart shall constitute the only
"original" hereof for purposes of the Uniform Commercial Code.

20.4. Law Governing. This Lease shall be construed in

accordance with the Laws of the State of Wyoming; provided,
however, that the parties shall be entitled to all rights
conferred by any applicable Federal statute, rule or regulation.

20.5. Headings and Table of Contents. All Section headings

and the Table of Contents are inserted for convenience only and
shall not affect any construction or interpretation of this
Lease”

20.6.. Priority of Payments. Lessee agrees that to the

extent that its financial resources are ever inadequate to
satisfy all of its financial obligations hereunder, priority
shall.be'given to thevpayment of Rental then due and owing
.hereunder.

~ -

C.7. Severability. Any provision of this Lease which is

to

o}

prohirited or unenforceable in any jurisdiction shall be as to
such jurisdiction ineffective to the extent of such prohibition

or un

0]

nforceability in any jurisdiction shall not invalidate or

render unenfcrceable such provisions in any other jurisdiction.




IN WITNESS WHEREOE, the parties hereto have caused thls

Lease tc be executed by their respective officers thereunder duly

attherizec as of the day and year first above wri<tten.

HELEASCO TWENTY-THRE

Ey A - ‘.
éﬁ}ts Autnorlzeaﬂgijice*'

LESSOR

. INC.

WESTERN FUELS ASSOCIATION, INC.

sMénager of Flnancé and Admlnlstratlon

(92



ACKNOWLEDGEMENT

DISTRICT OF COLUMBIA, ss:

v On this 5th day of December 1984, before me personally
dppeared Robert P. Norrgard, to me personally known, who being
by me duly sworn, says that he is Manager of Finance and
Administration of Western Fuels Association, Inc., that the seal
affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation.

. 0,
[SEAL] Wéj 7_45_{76[%/ y/
- otary Pyblic

’_‘(Fl, t’

J

My Commission Explres-




ACKNOWLEDGEMENT

DISTRICT OF COLUMBIA, ss:

On this 5th day of December 1984, before me personally
appeared James S. Dooley, to me personally known, who being by
me duly sworn, says that he is Attorney-in-Fact for Heleasco
Twenty-Three, Inc., that the seal affixed to the foregoing
instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged that
the execution of the foregoing instrument was the free act and
deed of said corporation.

[SEAL] " @»CQUJZMQ /Q’/WV/

otar Pub ic/

i )
My Comm1*51on Expires: __




DESCRIPTION OF EQUIPMENT

First Delivery Date Equipment:

Group A:

47 Gondola Cars -

Second Delivery Date Equipment:
Group A:

115 Dual Service Coal
Cars -~

21 Hopper Coal Cars -

3 Diesel Locomotives -

Group B:

Mining Equipment -

manufactured by Ortner Freight
Car Company; 100 ton, open
top, steel, solid bottom, 4000
cubic foot capacity; rotary
dump. :

manufactured by Ortner Freight
Car; 3800 cubic foot capacity,
steel, hopper cars;
combination rotary dump/rapid
discharge.

manufactured by Ortner Freight
Car; 3800 cubic foot capacity,
steel, rapid discharge hopper
cars.

SD 40-2, manufactured by
General Motors and
reconstructed with a new
warranty provided by Morrison-
Knudsen; 3000 hp. :

Mine Air Heating

Antifreeze Storage Tank
Railroad Maintenace Equipment
Mine Pipeline

Utility Trailer

Mine Power Feeder Cable
Conveyor Structure

Continuous Miner

Conveyor Belt

SCHEDULE A
(to Equipment Lease)




RENTAL SCHEDULE NO.

RENTAL SCHEDULE NO. ___ to Equipment Lease dated as of December
5, 1984 (the "Lease") by and between the Lessor and Lessee
identified below, the terms and conditions of which are hereby
incorporated herein by reference. Lessee hereby (a)
acknowledged. that Lessee has requested Lessor to purchase from
e , the Manufacturer thereof, the
equipment described herein (the "Equipment"), (b) agrees to
lease such Equipment from Lessor effective the date herof and
(c) agrees (subject to adjustment pursuant to Section 2.1(c) of
the Lease) to pay Lessor the rent, including the Fixed Rental,
in the amounts specified below, for each item of Equipment, at
the times specified in the Lease., All of the terms used herein
which are defined in the Lease shall have the same meaning as so
defined.

Description Identifving Numbers Eguipment, Cost

Installments of Fixed Rental with respect to the Equipment shall
be in the amount of $____ on January 1, 1985 and S$____
on the first day of each month thereafter through and including
the Rent Adjustment Date. Thereafter, the Fixed Rental with
respect to the Equipment will be established pursuant to Section
2.1 of the Lease, and on or before the Rent Adjustment Date a
supplement to this Rental Schedule No. __,_ will be executed by
the parties.

The Schedule of Casualty Values attached hereto is hereby
confirmed,

The Location of Equipment:

EELEASCO TWENTY-THREE, INC. WESTERN FUELS ASSOCIATION, INC,

(LESSOR) (LESSEE)
By NP e By - - - | —
Dated: Dated:
SCHEDULE B

(to Equipment Lease)




CERTIFICATE OF ACCEPTANCE
UNDER EQUIPMENT LEASE

TO: Heleasco Twenty-Three, Inc., 3411 Silversede Road, Weldin
Building, Suite 201, Wilmington, Delware 19810

I, 2 duly appointed and authorized representative of Western
Fuels Association, Inc. (the "Lessee") under the Equipment Lease
dated as of December 5, 1984 (the "Lease") between Heleasco
Twenty-Tharee, Inc. (the "Lessor"), and the Lessee, do hereby
certify that I have caused to be inspected, received, approved and
accepted delivery under the Lease of the following Unit(s) of
Eguipment:

TYPE OF EQUIPMENT:
MANUFACTURER :
PLLCE ACCEPTED:
DATE ACCEPTED:
NUMBER OF UNITS:

_DESCRIPTION AND to
© IDENTIFYING NUMBER: (inclusive)

I do further certify that the foregoing Equipment is in good
order and condition, and appears to conform to the specifications
applicable thereto, that the Lessee has no knowledge of any
defect in the Equipment with respect to design, manufacture,
condition or in any other respect, and that the Egquipment has
been lazbeled by means of a plate or stencil printed in
contrasting colors upon each side of the equipment in letters not
less than one inch in height as follows:

"Leased from Heleasco Twenty-Three, Inc. as
Owner, and Subject to a Security Interest."

Tre execution of this Certificate will in no way relieve or

decrease the responsibility of the lManufacturer for any
warranties.it has made with respect to the Equipment.

Dated: , 19 WESTERN FUELS ASSOCIATION, INC.

Title:

DULE C

SCHE
ipment Lease)

qu

ty

(teo




SCHEDULE OF
CASUALTY VALUE FOR EQUIPMENT

The Casualty Value for any of the Units payable on the
Basic Term Commencement Date or any Fixed Rental payment
date thereafter shall mean an amount equal to the percentage

of the Equipment Cost of such Units set forth opposite such
date in the attached schedule.




-EHQSE LEASE EVALUATION/ACCOUNTING SYSTEM
TERMINATIOR/CASUALTY SCHEDULE

WESTERN FUELS nSS0C.s INC,
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-CHASE LEASE EVALUATIOM/ACCOUNTYING SYSTEH
TERNINATION/CASUNLTY SCHEDULE

HESTERN FUELS ASE0C.s IMC.
EAIL EQUIFMERT-12/5/784 CLOSING

FILE=UESTERNA :

CASORLTY -

TERHINATION

CASUAR LTJ/ . - VALUE

1+854.543
15R82,45¢
12212:319%
1:PA%,4R2
1:995:3291

2:0454,977

$2 70T £08
1;723,474
1723728
1:723,; 748

1+22%: 144

1:739,423

1:785:781
1:778,071
1,801,870

1y RIZA20
148272:9354%
1:915,%01
1:4177:280
1:43£&£,722
§1:6146:045
1,415:34¢
174192448
118279322
1:641,283
T 124£15143
1:681:751
1709222
1+7458,058
1+ 783237
1:54632:229
1542108
19y5¢40,941
1,559 788
18822247
T3 SEP0 914
1,582 8568
1:£G1 898
174621,23¢
11647292

TERMINATION Z OF TOTAL
YAt UE fi€EET COET
1:832,644 1146.82479

11¥.23088
120,0100¢
121.90£34
124,294514
127.21024
120.37141

109.88231
109.88770
109.82117
109.89379
110,22445
110,857169
111.,.93442
113.355&¢
114,8724¢

T 116.88424

119,40477
122.14288

103.11124
103.049327
103,02615%
102.981%

103,243102
102.783%¢
104.£73490

10T,90124

107.21502

¢®,51441

PC L AZCLE
?9.64014
100.14098Q
I00.973%%
102,12428
103.35709
105.018227



tngues
1DECS!

1JANGD
iFEERSD
IHARS2
IAPRSD
LHAYS2
1 JUNGD
$JULe2
1AUGE2
1SEF92
10CT92
1NDUS2
1pECS?

-
-

1JANPZ
IFEERS
IHARSZ
1AFPR®Z
1HAY?2

$IUNRZ

[ 1

f

"
bt
B TN S

o T 4
DM M

x
BERIES i bt B4 o

'—«-
o<

e

Par Bt bt b L A R bk A b Lus A
L.
<

L B it B O ol

ROV Bt o IR T¢ BXS BT AN+ IEY o IR+ BRE ¢ Y4 BN |

q

Qm D

Mmoo m

-
ade
[ = TR T - T T R . SN S

=)

~~

>

el
Q

m

’U »l
3

o orn

[N
n o

CHMASE LEASE EVALUATION/ACCOUNTING SYSTEM
TERMINATION/CASUALTY SCHEDULE

WEETERN FUELS ASSOC.s INC.
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- CHASE LENSE EVALUATION/ACCOUNTING SYSTEM
TERHINATION/CASUALTY SCHEDULE
WESTERN FUELS nSS0C.: IXNLC.
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